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P-R-O-C-E-E-D-I-N-G-S

(9:33 a.m.)

CHAIRPERSON GRIFFIS: Good morning, ladies and

gentlemen. This is the June 11th Public Hearing of the Board of

Zoning Adjustment of the District of Columbia. My name is Geoff

Griffis, Chairperson. Joining me today is the Vice Chair, Ms.

Anne Renshaw; also our other member, Curtis Etherly on my far

right; and sitting before you today for the first case will

actually be the FMBZA, and so we are honored with the presence of

Ms. Patty Gallagher representing the National Capital Planning

Commission and, of course, the esteemed colleague representing

the Zoning Commission, Mr. Parsons, on my right.

Copies of today's hearing are available to you.

They are located left on the table where you entered into the

hearing room.

A couple of housekeeping issues. Please be aware

that, of course, these proceedings are being recorded, so we must

ask you to refrain from any disruptive noises or actions in the

hearing room, and when presenting to the Board, we require that

you speak into the microphone, and we will ask that you state

your name and your address before addressing the Board.

Let me also just go through -- if I can ask

everyone to turn off all their cell phones and beepers at this

time so that we don't disrupt the proceedings or testimony being

given.
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All persons planning to testify either in favor or

opposition are to fill out two witness cards. These cards are

located at the table in front of us and also at the table where

you entered into the hearing room.

Upon coming forward to speak to the Board, please

give the filled-out cards, both of which, to the reporter who is

sitting to my right.

The order of procedures for the special exceptions

and the variances today will be first a statement and witnesses

of the applicant; second will be government reports, including

Office of Planning and any other attendant government reports to

the case; third would be the report of the Advisory Neighborhood

Commission; and fourth would be parties or persons in support;

fifth would be parties or persons in opposition; sixth, we will

have closing remarks by the applicant. Cross-examination of the

witnesses is permitted by the applicant or parties. The ANC

within which the property is located is automatically a party in

the case.

The record will be closed at the conclusion of each

case except for material specifically requested by the Board, and

the Board and staff will make it very clear exactly what is

expected, the time, the date, and the nature of that submission.

After the record is closed, of course, no other information will

be accepted by the Board.

The Sunshine Act requires a public hearing and each
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case will be held in the open before the public. The Board may,

consistent with the Rules of Procedure and the Sunshine Act,

enter executive session during or after the public hearing on a

case for purposes of reviewing the record or deliberating on the

case.

The decision of the Board in these contested cases

must be based exclusively on the public record. To avoid any

appearance to the contrary, the Board requests that persons

present not engage the members of the Board in conversation.

Normally, we're very friendly people, but today, you cannot talk

to us.

Please turn off, as I indicated, beepers for those

who are coming into the room, and cell phones.

The Board will now consider any preliminary

matters. Preliminary matters are those which relate to whether a

case will or should be heard today, such as requests for

postponements, continuances, withdrawal, or whether proper and

adequate notice of the case and hearing has been given.

If you are not prepared to go forward with a case

today or if you believe that the Board should not proceed, now is

almost the time to bring up such a matter, but first I will go to

staff to see if they have any preliminary matters for the Board,

and then turn to others.

PRELIMINARY MATTERS

MS. BAILEY: Mr. Chairman, members of the Board,
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good morning. There is a preliminary matter concerning the first

case; however, staff is recommending that the case be called and

the matter be taken up at that time.

CHAIRPERSON GRIFFIS: Very well. I would agree.

Does anybody else have preliminary matters for the

Board at this time?

Not seeing any indication, I think we can proceed,

then, and call the first case.

APPLICATION OF EMBASSY OF THE PEOPLE'S

DEMOCRATIC REPUBLIC OF ALGERIA

16882 ANC-1D

MS. BAILEY: Application Number 16882 of the

Embassy of the People's Republic of Algeria pursuant to 11 DCMR

1002 to permit the expansion of an existing chancellory under

Section 1001 in the R-5-D District at premises 2118 Kalorama

Road, Northwest, Square 2527, Lot 48.

Mr. Chairman, there is no swearing in at this time,

so this case is now ready to go forward.

CHAIRPERSON GRIFFIS: Indeed. Thank you very much.

And this is an FMBZA hearing which the procedures are a little

different. I don't think I need to explain it to the panel

that's in front of me and the Board is well aware of it, but

clearly this is a rulemaking; we won't have any swearing in and

we won't have any parties in this case, and so we will proceed

accordingly.
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There is a preliminary matter. Does staff want to

bring that up, or shall I indulge it?

MS. BAILEY: Mr. Chairman, please. You can

proceed.

CHAIRPERSON GRIFFIS: I knew that might be --

MS. BAILEY: Well, I can --

CHAIRPERSON GRIFFIS: I will take it up. It's not

a problem. In terms of a preliminary matter, it does not seem to

forestall our proceedings today, but there is an issue of the

notice.

My understanding is that the required time period

-- rather, it was not published for rulemaking and filing, which

gets into a lot of the specifics that lawyers enjoy and

understand much more fully than I do; however, we have taken this

up and I think we will need just a brief discussion on the timing

and see how we might be able to proceed today. But clearly we

can hear the case, and I think I will ask a few questions that

will elicit some of the information that we're going to need, if

that's clear. If not, I can obviously take questions on the

preliminary matter.

Any questions?

Good.

Why don't I have you introduce the panel while we

finish setting up, and also I would ask Mr. Smith, I believe it

is, that that tripod be elevated so that the Board can actually



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

10

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

see it. And I think we're ready.

MR. SMITH: Good morning, Mr. Chairman. For the

record, my name is Jim Smith with the firm of Mr. Permett. I

live and work at 6 Logan Circle, Northwest, Washington, D.C.

I have a couple of preliminary matters also. The

ANC had not submitted a letter for the record. I talked to the

ANC vice chairperson yesterday and told her that it would be

appreciated to get a letter into the record. I have the

original, plus twelve copies that I can submit to the record

right now.

In addition, Mr. Chairman, I turned in a copy of a

plat and we had made an error on the plat because it was related

to the first building permit, and I wanted to submit twelve

copies for the record showing that correction at this time as

well. Originally, the plat was shown having a small addition

here, and the addition is actually right there, and I wanted to

clear that up. It coincides with all the other submissions you

have.

CHAIRPERSON GRIFFIS: Okay. Why don't you put it

in, and then you can walk us through it when it's appropriate.

MR. SMITH: Okay. Mr. Chairman, good morning, and

distinguished members of this special session of the Board of

Zoning Adjustment. It gives me great pleasure to present His

Excellency, the Representative of the People's Democratic

Republic of Algeria, Ambassador Idriss Jazairy, who is sits with
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me.

CHAIRPERSON GRIFFIS: Good morning, sir.

AMBASSADOR JAZAIRY: Good morning.

MR. SMITH: In addition to the ambassador, I am

pleased to present our team consisting of Cynthia Giordano,

Esquire, to my right.

MS. GIORDANO: Good morning.

MR. SMITH: And also Mr. Daryl Ripatow, the

architect for the project.

Mr. Ambassador, we are -- I wanted to also

introduce the Board to you. This is Mr. Griffis, he's the

chairperson; Ms. Renshaw is a regular member of the Board of

Zoning Adjustment; and Mr. Etherly, Esquire, is also on the

Board; Mr. Parsons represents the National Park Service; and Ms.

Patty Gallagher represents the National Capital Planning

Commission; and they are here to judge our addition today and

tell us if it's acceptable.

CHAIRPERSON GRIFFIS: That's not exactly correct,

Mr. Smith, but we will let you continue.

MR. SMITH: Mr. Chairman, we are here today as a

result of a tragic fire, a fire that occurred in January of 2001

in which a very nice tudor-style building caught ablaze and the

massive roof structure that held up the fourth floor collapsed

and knocked the inside of the building out.

Fortunately, we had a couple of things in our
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favor. We had a situation where the outside walls remained

intact, miraculously, and we were able to save those walls.

Secondly, Mr. Ripatow had been commissioned by

Algeria in 1988 to do a measure drawing of the building for a

contemplated renovation that never took place, so we were very

lucky in this case because we had a situation where we had a

building that -- it burned down, and we had a plan to rebuild it

in advance.

We started a battle with the insurance company for

several months because the insurance company wanted to replace

the building with like-kind materials. The ambassador is a

dedicated preservationist and he's very comfortable in his

surroundings, and he also wanted to rebuild the building as

like-kind. So instead of availing himself to other types of

construction techniques or to add more space to the building as

most embassies and chancellories end up requesting, he really

wanted to rebuild the building the way it was.

As a result of that, we had some code compliant

issues of fire-enclosed staircases -- this was an old mansion

that was actually a girl's school when it was built, but it was

renovated several times and it had a common staircase that caused

the building to totally burn out.

In addition, there was no staircase, so that the

handicapped could not get to the building, so we also included,

as required by the District of Columbia Code, a staircase and an
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elevator shaft.

As a result, the ambassador lost his office, so the

story you're going to hear is basically today that we are here in

a building that is being like-kind restored, and we're taking a

former deck, which we will show in a graphic to you, that was a

sun deck for the Murrah School and are transforming that into the

office that the ambassador lost as a result of code compliance.

I would like to, therefore, present -- Mr.

Chairman, I also wanted to preliminarily address the emergency

situation as to why we need to move on with an emergency

rulemaking at this time.

CHAIRPERSON GRIFFIS: That's an excellent idea.

MR. SMITH: The construction was required by the

insurance company to be phased in. The insurance company

required us to get a permit that covers the work that they were

going to pay for reconstructing. They agreed to pay for this

building, original building with the fire upgrades, which

included the enclosed staircases and a sprinkler system, so that

in the event there's another fire, we won't have such extensive

damage to the building or to the neighborhood.

The second part is that we lost the ambassador's

office, and I gave you some graphics we'll get into a little

later, because of the amount of space that was taken up by the

code compliance; so therefore, we had to seek a separate permit

in a phase 2 of the project; however, the contractor is the same
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contractor for phase 1 and phase 2, and the current

reconstruction is ongoing at this time.

In order to sequence the operation with the

construction project, we need to have approval as soon as

possible, and our deadline for that with the contracting

documents is June the 28th to avoid having the project shut down

and the ambassador will have to wait until the construction

activity can catch up to the two phases to be in synchronization.

CHAIRPERSON GRIFFIS: Okay. Just for a quick

clarification, when you're calling it phasing, obviously there's

a part that the insurance is financing.

MR. SMITH: Correct.

CHAIRPERSON GRIFFIS: But you are anticipating and

the critical time period is that it will all be constructed

together.

MR. SMITH: That's correct.

CHAIRPERSON GRIFFIS: Okay. That's enough.

MR. SMITH: So Mr. Chairman, I would like to,

without further ado, introduce His Excellency, Idriss Jazairy.

TESTIMONY OF IDRISS JAZAIRY

AMBASSADOR JAZAIRY: Mr. Chairman, members of the

Board, I am very impressed to be here addressing you.

Indeed, at the beginning of last year, in January,

as a result of a short-circuit in the attic, this old building,

which was, in fact, constructed in 1926, was burned down, and
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fortunately there were no casualties.

As we had to look at different options for

rebuilding a building that had been burned down to the ground,

the question was whether we were going to rebuild the functional

embassy or whether we would preserve the shell of the outside

walls and rebuild from inside.

While the first option would have been more

rational, the second was more aesthetic, and I do feel that I

belong myself to this neighborhood and I share the concerns of

the neighborhood committee that we should try to rebuild the

building as it was even if this meant less efficiency and less

space -- less rational space use.

It was all the less rational because we had to

introduce in the process the code upgrades, which made it

mandatory upon us to have a second staircase, plus an elevator

shaft, which took an enormous amount of space. So the number of

offices are the same, but they look -- they are more like little

booths now than like offices, especially on the upper floors

where the ceilings were already not very high, but with the

sprinkler system put in, as was one of the code upgrades, the

ceiling has been brought down even more.

So this would keep some form of prestige, as an

embassy building should, and in order that I might myself not

have to receive members of the U.S. Administration in a little

booth, I felt the best thing would be to extend one of the back
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offices, which used to be my secretary's office, to make it into

an ambassadorial office by using -- building a pavilion on the

footprint of the existing building.

So I understand that according to the arcane

procedure that is applied in this field, that if this had been --

from the building code point of view, this is not an addition,

but only an improvement, but from the zoning point of view, it is

an addition and not an improvement, for whatever that may mean in

terms of rational interpretation.

So this is just to say that it's a very marginal

addition, but it is really necessary for this embassy to continue

to function as an embassy. At the same time, I think my

neighbors are happy with the way we've reconstructed the

building.

I would have liked to have reconstructed it more

rapidly. It was a bit of an eyesore for more than a year. But

this was due to the insurance that was dragging its heels in the

process.

We are keen now on expediting the completion, and

if we can have the permit to build this pavilion on the existing

footprint rapidly, then I think the neighbors will be happy,

there will be less dust and less protracted work going on in that

very pleasant neighborhood.

I thank you for your attention and I stand ready to

provide any additional comment if you so wish. Thank you.
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CHAIRPERSON GRIFFIS: Thank you very much. And

believe me, it is our honor to have you here today.

I would have Board members ask any questions, if

there were any, and I just want to state, first of all, that the

Board has read the entire record and we're very aware -- in fact,

I recall looking out my office window the day that the smoke was

billowing up Connecticut Avenue and was there, in fact, for the

fire. So I think we're all very knowledgeable about the

specifics.

I also want to point out the fact that -- well, I

can move on. Any questions at this time?

Good.

MS. GIORDANO: Cynthia Giordano for the record.

I think the ambassador has provided an excellent

overview. He's very articulate, and I really have nothing to add

to that at this point. I think we will just move forward with

the architectural presentation.

CHAIRPERSON GRIFFIS: Good. And in terms of the

architectural presentation, let me just first -- I know you are

all aware and the Board is clearly aware of what the criterion is

that we have for determination, and so what I would ask is that

we do very limited and very expeditious review of the

architectural. I think it was fairly clear in the submissions.

I am not sure -- in fact, let me throw this out. Why don't we

have, if there are any Board questions that we can ask, or does
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any Board member -- do we want to walk through the architectural?

Okay. Madam Vice Chair indicates that we should

walk through, but I would ask that we do this as quickly as you

can, although I know you're very proud of it and it is an

excellent piece.

MR. RIPATOW: My name is Daryl Ripatow, I'm the

architect.

CHAIRPERSON GRIFFIS: Good. Let us get the

technical aspect of --

MR. RIPATOW: This will only take a second.

CHAIRPERSON GRIFFIS: Okay, good.

TESTIMONY OF DARYL RIPATOW

MR. RIPATOW: I'm Daryl Ripatow. I'm the

architect.

Before the fire, the second floor of the original

Murrah School building contained the office spaces that are

illustrated in orange on this plan. The ambassador had this

suite and this was the conference room and these were two support

offices. The remainder was circulation.

Following the fire, in the reconstruction, which

included the addition of this stair, this elevator, and

additional toilet facilities and shaft work, the space previously

occupied by the ambassador's office, which was here, was divided

into two small offices, the conference remained the same, and the

ambassador was put into this booth, as it has been called.
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Our solution to the booth is to build onto this

existing one-story rear extension, which was an outdoor room, an

exercise and dance room for the original Murrah School, and to

enclose it in a one-story pavilion that provides the ambassador

with an office. That's the extent of the project. It amounts to

about 468 square feet.

CHAIRPERSON GRIFFIS: Pull the plan up again, if

you would, Mr. Smith.

The stair that's shown on the left side, is that a

part of the old footprint?

MR. RIPATOW: That is not a part of the old

footprint exactly. The previous exit from the upper levels was a

spiral stair --

CHAIRPERSON GRIFFIS: I see.

MR. RIPATOW: -- and a straight extension which did

not conform to code, so we put in a conforming stair.

CHAIRPERSON GRIFFIS: And it's actually these

stairs which are all enclosed, which go to --

MR. RIPATOW: That's correct.

CHAIRPERSON GRIFFIS: -- some of the upgrades.

Very good.

In the submission, it's clear, and you can reaffirm

my knowledge that you are not -- you are totally compliant with

all lot occupancy and lot coverage. It's a very extensive site

-- it's over 8,000 square feet, if I recall correctly -- so that
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even that addition is not bringing up any issue that we need to

deal with; is that correct?

MR. RIPATOW: I agree.

CHAIRPERSON GRIFFIS: Okay.

Any other questions?

Good. Thank you very much. And we do appreciate

the completeness of the submissions on this.

MS. GIORDANO: Mr. Chair, regarding the criteria, a

number of the criteria reference the international interests of

the United States Government, and Mr. Mlotek from the State

Department is here and I think he will be making a short

statement with regard to those interests in a moment.

The municipal interests I think the Office of

Planning has found in their report to be satisfied, and I think

that they will be elaborating on that in a moment.

As far as the interests of historic preservation in

the city, this project has received conceptual approval from the

Historic Preservation Review Board, and as far as the adequacy of

off-street parking, this addition has no impact on the parking

requirements of the chancellory.

As has already been indicated, this is just an

enlargement of the ambassador's office itself, not the public

function areas of the chancellory, so there is no impact on

parking facilities or parking demand with this addition.

So unless the Board would like more detail, I think
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that that pretty much covers the criterion.

CHAIRPERSON GRIFFIS: Good. I would just

reemphasize in terms of the historical preservation, of course,

this is the governing body with any of the Foreign Missions;

however, it was put on a consent calendar and that is submitted

in terms of a memo from HPRB in the record.

Any questions of Ms. Giordano?

Good. Thank you.

MS. GIORDANO: That concludes our presentation.

CHAIRPERSON GRIFFIS: Good. Thank you.

Mr. Mlotek was going to come up on his own?

MS. GIORDANO: I believe so.

CHAIRPERSON GRIFFIS: Okay.

TESTIMONY OF RONALD MLOTEK

ON BEHALF OF THE STATE DEPARTMENT

MR. MLOTEK: Good morning, Mr. Chair.

CHAIRPERSON GRIFFIS: Good morning, sir.

MR. MLOTEK: And members of the Board. May it

please this honorable Board, I am Ronald Mlotek, I am chief legal

counsel with the Office of Foreign Missions with the U.S.

Department of State, and I am here to represent the Department in

this proceeding. As you know, the Department of State is by law

a party in all such proceedings.

We, the Department of State, have submitted to the

Board a letter which expresses our support for this project and
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which elaborates on the federal interest criteria that the Board

is responsible for adjudicating. So I won't repeat that letter

verbatim; it's in the record. In the interest of time, I would

just highlight two points for your interest.

The first point is that the United States of

America has very substantial interests now in constructing some

sort of a new diplomatic facility, a chancellory compound in

Algeria. This is part of our worldwide security upgrade program

of replacing our chancellories in a number of locations, many

locations, actually, around the world, particularly where our

facilities are somewhat dated and are not in compliance with

modern security requirements, and that is the case in Algeria, of

course.

This is going to be a very ambitious project, it's

going to require a lot of land to provide adequate setback from

public streets in order to protect the building, and our embassy

in Algeria reports to us and I would like you to take note of the

fact that the government of Algeria has been exceedingly helpful

to us and forthcoming and facilitative to us, and we hope, in

this project, in this endeavor of finding a new site, we hope and

trust that they will continue to be so facilitative and so

forthcoming and, of course, it goes without saying that we have

some reciprocal obligation and some reciprocal duty on this side

of the ocean to try to facilitate them and their reasonable

requirements, and of course what they're talking about here is
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very modest and very reasonable.

Number two, we would simply underscore again for

the record as we did in our letter from our Deputy Assistant

Secretary Ted Strickler that the embassy here and the ambassador

personally are to be very thoroughly congratulated for how

sensitively they approached this reconstruction project.

They could, of course, have followed another

course, as you heard, the ambassador imply or allude to. They

could have done something quick and dirty, so to speak, or they

could have decided they wanted to not preserve the facade, and

that would have made a lot of people unhappy, those who are

concerned with preserving the historic fabric of Kalorama, those

people in the D.C. Government, and the people who live there.

So I think the embassy is to be lauded highly for

what they did here -- not all embassies approach things that way

-- and that should find some echo in the Board's response to

their application.

Let me just make sure there wasn't another point

here I wanted to emphasize.

You have heard, of course, that time is of the

essence in trying to get this project moved forward and the

embassy will incur some financial penalty if they cannot begin

construction as of a certain date. I think in their closing

remarks, they will point that out to you, but just to emphasize

our understanding that this time crunch results not from their
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own neglect or their own omissions, but from the fact that this

was a very complex undertaking because of the fact that it was

using insurance reimbursement funds for the majority of the

project, but their own funds for the expansion of the project,

and this made it very difficult in order to comply with the

insurance company's requirements to minimize costs and the

contractor's requirements in dealing with that.

Finally, I would like to present the Board -- use

this opportunity to present the Board with our new copies, newly

produced copies of the Foreign Missions Act, which is the federal

statute that established our office 20 years ago. It is our 20th

anniversary coming up in October; I thought I would mention that.

So I will be giving those to the staff for distribution, and

that is the modern up-to-date compilation.

In addition, while the Department of State does not

usually comment on the question of the municipal interest, in

this case we think it's important to at least make one remark

about it.

This case, the case of Algeria, arises in the

context of a process that has been ongoing under the umbrella of

the National Capital Planning Commission for some time known as

the Foreign Missions Task Force.

This is an enterprise intended to review the

comprehensive plan, the federal elements of the comprehensive

plan, NCPC's portion, the Foreign Missions elements in specific,



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to look at issues that concern the diplomatic overlay which the

Department of State is exceedingly concerned about where

chancellories -- finding additional areas that chancellories

could locate appropriately within the District of Columbia and

also until recently was examining the question of whether

chancellories should be allowed to locate outside the District of

Columbia.

For as long as anyone can remember, possibly 200

years or thereabouts, the Department of State has had a

prohibition against foreign missions -- chancellories locating

outside of the District of Columbia. We at the State Department

have reviewed that very carefully over a period of some five

years, actually, and consulted very extensively with other parts

of the Federal Government, including the National Capital

Planning Commission, and I would like to announce that several

days ago, about ten days ago, we officially notified the entire

diplomatic community in Washington that this prohibition no

longer exists. So chancellories are now free, if they wish, to

locate outside the District of Columbia.

I point that out for two reasons. Number one,

because Algeria now, had they wanted to, would have been free to

locate outside and, in fact, had they expressed any interest in

doing so, we probably would have granted that even prior to

officially abolishing this prohibition across the board ten days

ago. In fact, we did grant an exception about a year ago to an
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annex of another country, El Salvador, to locate a consular

office in Arlington.

So we have taken this action in part because we

think it will help alleviate some of the pressure for finding

chancellory locations in the District of Columbia, and that it

will address some of the complaints that some communities and

some citizens have had that their particular neighborhood has too

many foreign mission offices already there.

Finally, we have taken it in order to give the

United States Government the greatest degree of flexibility in

locating our own offices overseas, because increasingly we have

the need, because of our requirement for larger properties, we

have the need to locate our chancellories outside of the

municipal, the strict municipal boundaries of foreign capitals in

certain instances, and we want to preserve that flexibility for

ourselves; therefore we have to grant it here.

This policy that I am describing which went into

effect across the board ten days ago has engendered some

criticism and some opposition from certain quarters, including

the Office of Planning, which is represented here today, which

felt or which feel, among other things, that this somehow will --

our decision will someone detract from or be to the prejudice of

economic development, jobs and fiscal effects within the District

of Columbia, and indeed, in part because of these feelings, the

National Capital Planning Commission did undertake a study, which
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I have brought some copies of, which NCPC released last Thursday

at its meeting. So I have brought some copies for the interest

of the Board and staff to take a look at.

It is an interesting study. It shows that there

is, in fact, a very large impact, or at least it argues that

there is a very large impact and contribution made to the

District of Columbia by foreign missions, which is something that

we have felt all along at the Department of State and had argued

in many cases where the Office of Planning itself was arguing

against granting something that a foreign mission or a foreign

chancellory here wanted.

So we're hoping that in the future, the Office of

Planning will take to heart the message that is contained in this

study and perhaps be more facilitative and more forthcoming to

foreign missions.

I note that in this case, in that regard, and I

will finish up now, in this case, I made a personal request twice

to the Office of Planning that the director or at least some

senior official, the deputy director at least, would grant the

courtesy of a meeting to the ambassador of Algeria. I think that

would have been the very least that the Office of Planning could

do to give tangible and concrete demonstration of its feeling

that chancellories are so important that, in fact, they must be

limited to the confines of the District of Columbia, but

unfortunately that request was never granted.
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Just for the record, we will be making that request

in each and every significant foreign missions case that comes up

to our attention in the future. We think that the District of

Columbia at the very least ought to offer a courtesy meeting on

the part of the Office of Planning to any chief of a foreign

mission here that is interested in some land use or zoning

application in the District.

With that, I will conclude, except also I didn't

want to conclude before expressing my condolences to the entire

Office of Zoning family and to, in fact, his own family of Paul

Hart, whose death was a loss to us all. We are all in a sense

mourners for him.

I and my colleagues at the Department of State who

have worked with him for a long time and who still sense his

presence up there on the dias will miss him very heartily, and we

hope and we pray that his family will have strength, particularly

his surviving daughter, who now has neither a father nor a

mother, and that his memory will be a blessing and an inspiration

to all of us.

Thanks.

CHAIRPERSON GRIFFIS: Thank you very much, and I

think everyone does appreciate the kind words regarding Mr. Hart,

and we also always appreciate the educational opportunity of

having you here and getting our new and revised books, which I

promise we will all memorize before the end of the day, and the
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study.

I do appreciate a bit of the discussion in terms of

the Office of Planning and municipal interests. Obviously things

are happening in the larger picture and not specifically related

to this case; however, we do know that things are working, and I

appreciate you making those comments and hope that that

discussion will continue, however outside of this proceeding.

Let me just reiterate what you have stated in your

testimony which we absolutely need for our criterium of

determination, and that is clearly, as you've stated orally and

also in this submission, Exhibit 28 from the letter of the United

States Department of State, Office of Foreign Missions, and that

clearly outlines the federal interest as determined by the

Secretary. It also has gone to the international obligation of

the United States to facilitate the provisions, of course, and

adequate and secure facilities of the foreign missions, and there

is also the criterion that we look to in terms of the extent of

how these facilities can be protected, and that is determined

also by the Secretary, all of which was touched upon and also is

in the written submission.

With that, any questions, Board members?

Very well, then. We thank you very much.

Why don't we --

MR. MLOTEK: And welcome, also. I neglected to

extend our welcome to you, Mr. Chairman, and to Mr. Etherly, who
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we've never appeared before.

CHAIRPERSON GRIFFIS: Good. Thank you very much.

MR. MLOTEK: We wish you a profitable time on the

Board.

CHAIRPERSON GRIFFIS: Profitable. Now, that's an

interesting adjective.

MR. MLOTEK: Not personally. Productive.

Productive.

CHAIRPERSON GRIFFIS: Perhaps maybe we investigate

that afterwards.

However, let us move to Office of Planning, which

has submitted a report on this, and we welcome them this morning.

REPORT FROM THE OFFICE OF PLANNING

ARTHUR JACKSON

MR. JACKSON: Thank you, Mr. Chairman and members

of the FMBZA. My name is Arthur Jackson. I'm with the Office of

Planning, and I have submitted a report that is before you today

and I will briefly summarize the report.

Essentially, the existing property is located at

2118 Kalorama Road, Northwest, and has been utilized in the past

as a chancellory, and they are requesting a small addition on the

second floor of a rear wing.

The proposal has been before the BZA on a number of

occasions for review of -- for approval of a private school, and

then finally as a chancellory in 1966. It has also been back
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twice for other changes, including an expansion of a chancellory

use over to Wyoming Avenue.

The zoning ordinance includes some provisions that

apply to a foreign mission in the R-1-B District, and that comes

under Section -- the actual standards that apply are under

Section 1001 of the Zoning Regulations.

After reviewing all those standards, we determined

that the application meets the referenced criteria. We also

looked at the comprehensive plan and found that the application

is consistent with the comprehensive plan.

We noted that the community reviewed this

application. It was presented to the Advisory Neighborhood

Commission Number 1D on April 23rd and, our understanding, it was

unanimously approved, and in addition, the architectural

Historical Preservation Board staff reviewed the application and

the proposal for redeveloping the building and approved that

proposal.

Additional plans were also distributed to the

police, fire departments and the District Department of

Transportation. No additional comments have been received from

those agencies.

I would like to note that the Office of Planning

and the District Government very much appreciate the ambassador

putting forth the effort to work with District agencies to

resolve this problem, to redevelop the building in accordance
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with our regulations, and particularly with their interest in

preserving what is a high-profile historic building in an

historic district.

I think all the District agencies and our staff all

very much appreciate your cooperation and the way you've

conducted business.

Based on our findings and our review, the Office of

Planning recommends approval based on a determination that this

application meets the criteria of Sections 1001 and 1002 of the

Zoning Regulations.

That concludes our presentation and we are

available for any questions.

CHAIRPERSON GRIFFIS: Thank you, Mr. Jackson.

Board members, any questions of the Office of

Planning?

MEMBER ETHERLY: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

MEMBER ETHERLY: Very briefly, just a matter of

clarification. If you would note, on page 5 of the report that

was just given by Mr. Jackson, the ANC vote is recorded as having

taken place on April 23rd, 2002, while the letter that was

submitted by representatives of the applicant notes the scheduled

meeting date having been April 20th, 2002. Just a small issue,

but perhaps a need for clarification. Otherwise, nothing major,

Mr. Chairman.
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CHAIRPERSON GRIFFIS: Thank you.

I think we will run to the letter from the ANC for

the dates on that.

Anything else for Office of Planning?

We certainly appreciate your report and your

succinctness in presenting it to us today. The Board all did

have the opportunity to read the entire memo and we appreciated

the information.

You know, it brings up an interesting point, the

Office of Planning having submitted this report, but let me just

take a quick digression, and I think that oftentimes in this

city, it is thought that embassies and chancellories are not

regulated by local codes and laws, and I think this goes to prove

the fact that they actually are and have to go through the whole

cumbersome process that even District residents have to go

through, and so Office of Planning obviously plays an important

role in terms of determining the municipal interest. It is a bit

of a different process for the general public, but, however, they

are here.

That being said, we can move on, then, to the ANC

report which was submitted and, Ms. Renshaw, if you have it in

front of you, you can just summarize, just the date, and it

clearly was in favor.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, the letter

is dated June the 10th and it is signed by Marliss Carter, the
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vice chairman of Advisory Neighborhood Commission 1-D, which is

one of the smallest ANCs in the city.

The ANC met, as is stated in the letter, on April

the 20th, 2002, the notice was posted seven days in advance, and

there were two commissioners who met, forming a quorum, and they

voted unanimously to support the Algerian Embassy's application

to add an addition at the rear of the property and, of course,

they hope that it is implied that they would like the great

weight to which the ANC is entitled.

CHAIRPERSON GRIFFIS: Good. In order to give it

great weight, we would need to waive our rules to accept the

report, if I'm not mistaken, and I will take any objections to

that. Otherwise, I will read that as a consensus of the Board.

Seeing no objection, we can waive our rules and accept that and

give it great weight.

Any statements or clarifications the Board members

want to make on the ANC report?

Let us move on and let me ask if there is anyone

here today to testify regarding this application, either in favor

or support? Anyone giving testimony?

Not seeing a mad rush to the table, I will take

that as we have no one giving testimony in this case, and then I

would move on to closing remarks by the applicant.

CLOSING REMARKS BY CYNTHIA GIORDANO

ON BEHALF OF THE APPLICANT
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MS. GIORDANO: Yes, Mr. Chairman. I am not going

to repeat anything that has been said already. I just wanted to

note that the application is subject to disapproval by the Board.

We don't need an affirmative approval, but we're asking for one

today so that we can go forward and expeditiously obtain a permit

for the addition.

I think Mr. Smith indicated, and the ambassador,

that that's an urgency here so that the project doesn't have to

basically be shut down in the middle, that we can proceed

seamlessly with that construction in addition to the other

construction that's ongoing, and we would appreciate that action

based on the situation in this case today.

Thank you.

CHAIRPERSON GRIFFIS: Good. Thank you very much.

And we do shoulder the responsibility for the noticing and the

recordation of this, so I think let us take a very quick minute

to get advice from staff and counsel on how we need to proceed.

I would anticipate that we could take this as an emergency

rulemaking, but I'm going to need action.

Do we need to take action on that or should we have

a motion first regarding the application and then deal with that

specific?

Perhaps counsel can answer that.

MS. SANSONE: Mr. Chairman, the decisions in the

Foreign Mission Board of Zoning Adjustment cases are rulemakings;
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so what I would suggest is that you take action to adopt an

emergency rulemaking to not disapprove the application and at the

same time take action to adopt a notice of proposed rulemaking

that will still afford time for written comments and then final

rulemaking to be taken after the comment period expires.

So I would suggest a motion to adopt an emergency

rule and to take proposed -- to adopt a proposed rulemaking --

could be done simultaneously -- to not disapprove the

application.

MR. PARSONS: So moved.

VICE CHAIRPERSON RENSHAW: Second.

CHAIRPERSON GRIFFIS: Very well. Speak to the

motion. I think the case file clearly outlines that in support

of it, and this is certainly the criteria for determination. So

I would ask, if there are no other comments on the motion, for

all those in favor, signify by saying aye.

(Chorus of ayes.)

CHAIRPERSON GRIFFIS: And opposed?

(No response.)

CHAIRPERSON GRIFFIS: And why don't we record that

vote first.

MS. BAILEY: The vote is recorded as

five-zero-zero. Motion made by Mr. Parsons; Mrs. Renshaw second;

Mr. Griffis, Mrs. Gallagher, and Mr. Etherly in agreement.

CHAIRPERSON GRIFFIS: Good. Thank you very much.
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Mr. Parsons, I understand that that motion actually

as stated would include the notice of proposed rulemaking and be

conclusive of everything that we need to do in terms of this

emergency rulemaking session.

MR. PARSONS: Correct.

CHAIRPERSON GRIFFIS: Very good. In which case, I

think we have finished with the FMBZA and, if I'm not mistaken,

we can thank you all for being here today -- it is certainly our

honor, as stated -- and wish you a pleasant rest of the day.

MR. SMITH: Thank you, Mr. Chairman.

AMBASSADOR JAZAIRY: Thank you, Mr. Chairman, to

you and to the members of the Board. I am very -- my first

experience, and it's very good. God bless you all.

CHAIRPERSON GRIFFIS: Thank you very much. And do

enjoy your new facility when it's done.

AMBASSADOR JAZAIRY: Thank you.

CHAIRPERSON GRIFFIS: Okay. We will now go into

our regular BZA public hearing and so we will have a few -- one

shifting, and we wish -- and thank Ms. Gallagher for being here

today representing the National Capital Planning Commission, and

we will have our normal representative join us for this.

We will call the next case of the morning. I

understand they do need some time to set up, which is fine. They

can take the time to set up while we call the case and get

ourselves organized.
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MS. BAILEY: Mr. Chairman, in shifting gears, would

you make an opening statement for our regular session, or should

I just go ahead and read --

CHAIRPERSON GRIFFIS: No. I gave the opening

statement; I think it would cover us in that sense. I think we

just call this, and if there are any questions on that, I will --

MS. BAILEY: Good enough, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you.

APPLICATION OF HOWARD AND FRANCES PHIPPS

16878 ANC-4B

MS. BAILEY: Application Number 16878 of Howard and

Frances Phipps pursuant to 11 DCMR 3104.1 for a special exception

to allow the use of an existing residential building by a

nonprofit organization under Section 217 in an R-5-A District at

premises 7064 Eastern Avenue, Northwest, Square 3351, Lot 808.

(Witnesses sworn.)

CHAIRPERSON GRIFFIS: And also, while I have this

moment, I didn't introduce staff in the morning session, but I do

want to introduce everyone here today: Ms. Bailey, who is on the

very far right of the dias; Mr. Nyarku, who is standing; and Ms.

Pruitt, who is with us also. Also Ms. Sansone of Corporation

Counsel is with us today and will be back shortly.

MS. BAILEY: Mr. Chairman, the property was posted

one day late, and so a waiver would be needed from the posting

requirement.
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CHAIRPERSON GRIFFIS: Thank you.

MS. RUSTAD ZIGHER: Mr. Chairman, Jeanine Rustad

Zigher from Robins, Kaplan, Miller & Ciresi on behalf of the

applicant.

I was embarrassed to discover this error. It was

inadvertent with the holiday preceding the posting. However,

pursuant to the regulations, specifically Section 3101.6, the

Board may waive the requirements.

I would like to note that prior to posting and even

prior to filing this application, the applicant and the previous

owner of the property, the Phipps, had notified the ANC, the

immediate neighbor, the Eastmont Cooperative, as well as Historic

Takoma, Inc., of the intention to file this application, and the

ANC, in fact, had held two public meetings with regard to this

application. So there will be no prejudice to any parties.

CHAIRPERSON GRIFFIS: I appreciate that statement.

It's the position of the parties and clearly from our point of

view, which is what that says, we need adequate opportunity for

people to be aware of the situation.

I think on the fact of the submissions on this, the

people testifying today, I think the word did get out one day.

Of course, we take very seriously our postings and notifications,

and I would hear comments from Board members on this issue.

Does anyone have a problem waiving the rules? I

don't see any opposition to that.
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We do not have any request for party status in this

case. Is the representative of the ANC here today? Did you have

anything to say regarding the posting preliminary matter?

In that I can't -- that's not on the record, I'm

going to restate the fact that you have no objection to

proceeding with this. Okay.

I would take it as a Board concession, unless there

is any opposition, that we waive our rules in the posting in this

matter and continue on.

There is another preliminary matter that I think

has come up, and maybe you would speak briefly to it, but that is

the change of ownership of the property, and I don't think there

-- you will probably get into that as you go through this.

So with that, if you are ready, we're ready.

MR. NETTLER: Good morning, members of the Board.

My name is Richard Nettler, I'm with the law firm of Robins,

Kaplan, Miller & Ciresi, and we're here on behalf of the

applicants, either the prior applicants or the current

applicants, and we actually had submitted a letter to the Board

notifying you of a change in ownership from the Phipps to the

Forum for Youth Investment, who are the current applicants and

the parties, proper parties before you.

I will not belabor the matter. We have a

PowerPoint presentation which will enable us to integrate our

speakers, our witnesses into that presentation.
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This is for a special exception. There aren't any

need for variances. It is to be able to locate the Forum for

Youth Investment in this very historic property, very historic

house on the edge, on the very, very edge of the District of

Columbia and the Takoma Historic District.

The Phipps took great care when they bought this to

restore it and the Forum for Youth Investment is very anxious to

maintain that historic integrity for this house and I think

because of that has garnered a substantial amount of support from

the neighborhood, as you will hear from others who are here to

testify in support of this application.

As you will see from the presentation that is being

made today, we believe that we clearly meet the criteria that's

established under the regulations for the grant of a special

exception. We have made some alterations to the parking plan

which I think we have submitted to you in our prehearing

statement which indicate an increase by one more space over the

ones in our original application to the Board, and you are going

to hear more about that as we go forward with the presentation.

With that, I would like to turn it over to our

initial witness, Karen Pittman from the Forum for Youth

Investment.

TESTIMONY OF KAREN PITTMAN

MS. PITTMAN: Good morning.

CHAIRPERSON GRIFFIS: Good morning
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MS. PITTMAN: And thank you for having us. I do

believe that we will get through this very quickly. We know that

your time is valuable.

CHAIRPERSON GRIFFIS: Karen?

MS. PITTMAN: Yes.

CHAIRPERSON GRIFFIS: If you --

MS. PITTMAN: State my name?

CHAIRPERSON GRIFFIS: State your name and your

address.

MS. PITTMAN: Yes. Karen Pittman. My home address

is 7015 Holly Avenue, Takoma Park, Maryland. And just having

given my address, I live around the corner from the Cady Lee.

Were it not for a line of trees, I could see it from our

second-story windows, and so I'm very familiar with the property

having lived in Takoma Park for 18 years and watched the property

over that time get into a state of disrepair, and then watched it

for the last two years as Frances Phipps has renovated it.

We are, as you know, applying for an exemption.

The Cady Lee, like all of its neighbors on Eastern Avenue in

D.C., is zoned R-5-A, and when we looked into what that meant,

not being folks in the real estate area, we were surprised to

learn the range of uses that the property has by right of that

zoning, including a public school, an apartment building, a

private club, a dormitory or a clinic or hospital, or a bed and

breakfast, among some of those. All of those we feel would
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probably be more damaging to the building and more disruptive to

the neighborhood than the use that we propose, which is for

nonprofit offices.

As you well know, Section 217 states that the use

of existing residential buildings and the land on which they are

located by a nonprofit organization shall be permitted in an R-1

District subject to several specific provisions, and, as we will

go through quickly in this oral statement, we believe that the

Forum meets each of the applicable criteria.

Those criteria, again as you know, are first that

the Forum for Youth Investment is a nonprofit organization. We

are registered in the District of Columbia.

The second is that the building is a historic

building and, in fact, in a historic district.

The third is that we meet the gross square foot

floor area as defined as being over 10,000 square feet.

The fourth is that we believe that there will be no

adverse effect to the neighborhood in the intended use of the

property. The parking will be adequate and located in a way to

minimize the impact on the neighborhood. Again, as a neighbor, I

understand that parking is tight and we will be very careful in

that regard.

We are certainly non-commercial; the only thing

that we sell are publications that go along with our work.

We do not plan any changes to the exterior of the
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building and, in fact, really are quite committed to preserving

it in its current state, the building and the grounds.

The Forum for Youth Investment, very briefly, is a

national nonprofit. As said, we are incorporated in the District

of Columbia. We are dedicated to making life better for children

and youth; however, the Forum, for the record, does not work

directly with youth; we work, rather, with national

organizations, states and cities that create policies, programs

and practices that affect young people. We do research, we write

reports, we advocate for better policies, we convene

decisionmakers, we provide technical assistance to states and

localities.

One could ask why we should be in D.C. As a

national organization, we could be anywhere. First, we really do

believe that we need to be in a major metropolitan area. Second,

most of the national organizations that we work with,

organizations like the Children's Defense Fund, the Child Welfare

League, are located in D.C. or in the metropolitan area. And

finally, but not insignificantly, I grew up in Washington, D.C.,

I'm a native, and I'm committed to staying in the area myself.

Why Takoma. Our offices are currently located

about eight blocks from the Cady Lee in Takoma Park, Maryland, in

the historic district on the Maryland side. We really believe

that Takoma is a perfect location for our offices, it's close to

downtown, convenient to the Metro, convenient to the Beltway, and
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it locates us midway between the two major airports that we use

as we bring people in and out and we ourselves go in and out to

do our work.

Takoma gives us a D.C. address, which is clearly an

advantage for being a national organization, and it is also the

home of six or our current staff, who either walk to work, bike

to work, or take local transportation. So combined, we have a

staff that has lived in Takoma Park a total of more than 50

years, Takoma Park and Takoma, D.C.

Finally, why the Cady Lee. Again, we have eyed and

admired this building, not just myself, but all of our staff, for

a long time. The heart of the Forum's work is really about

relationships, about bringing people together from different

disciplines and different backgrounds to share information and to

shape agendas, and we work hard and have in the past to find

environments that are conducive to that kind of convening.

We need a national headquarters that reflects the

humaneness of our mission and the depth of our commitment. We

want an organizational home that is welcoming and permanent and

suggests that we as an organization are here to stay and that the

issues that we work on are important. And, of course, we would

love to have a signature building. That not only gives us a

wonderful environment to do our work in, but attracts funding,

which is one of the things that is challenging for nonprofits to

do, and of course we are committed, and I say this for our full



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

46

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

staff, we are committed to preserving the Cady Lee.

The Cady Lee mansion, as you may know and know from

the materials presented, was constructed in 1887. It was

designed by Leon Dessez, who was the architect of the Admiralty

House, the official residence of the Vice President. Having had

the pleasure of being in that house, this one is not as grand,

but it is certainly grand.

The Cady Lee is registered in the D.C. Inventory of

Historic Sites, it is on the National Register of Historic

Places, and it is in the Takoma Historic District itself, so it

certainly meets those requirements.

The Forum, of course, again is committed to

preserving it and we have met with and received the unanimous

endorsement of Historic Takoma in May, and that is in the record.

I am going to turn it over at this point, as we get

into the more technical definitions of gross floor area. I do

want to note that the date, April 2001, when we contracted with

Karen Wood, who will comment on the measurements, is more than a

year ago, and you may ask why was that, and this was precisely

because once we learned that there actually was an exemption in

D.C. that would allow us to use a historic property, we went to a

lawyer, we looked up what the exemption was, we saw the square

foot requirement, and the first thing that we did in order to

decide whether we could even move forward to consider figuring

out a way to purchase the building was to find out whether it
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passed that. So with the permission of Frances Phipps, who was

then the owner and in the process of renovating the building, we

hired Karen Wood to do the measurements for us.

CHAIRPERSON GRIFFIS: Good. Actually, if you don't

mind, I take Board questions of you --

MS. PITTMAN: Sure. That's fine.

CHAIRPERSON GRIFFIS: -- while we have you there.

Let me just make a clarification. I understand

exactly what you're saying, but this is a special exception, not

an exemption.

MS. PITTMAN: I'm sorry.

CHAIRPERSON GRIFFIS: But that's nomenclature.

First of all, you indicated in the written

submission and somewhat right now that you had great intention of

preserving the interior of the building, and I understand when

you say the preservation of the building it encompasses the

exterior and interior. There were submissions of the photographs

of the rooms and they are very grand and beautiful.

You indicated that there were going to be carpets

put in high-traffic areas, issues of that nature. Is it my

understanding -- or actually is there any sort of covenant in

terms of the purchase of this -- I know one was in terms of

putting the contract on it, but specifically in buying it, a

covenant for the preservation of the interior of this building?

MS. PITTMAN: No, there is not.
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CHAIRPERSON GRIFFIS: Okay. Now, also, you

mentioned the fact that this being a headquarters will -- and, of

course, having the D.C. address, which is a huge asset for any

person or organization; however, you stated that this would be

helpful in fundraising. Do you have a plan that is outlined for

continued funds for the upkeep and maintenance of this structure?

MS. PITTMAN: Yes, we do.

CHAIRPERSON GRIFFIS: Okay.

MS. PITTMAN: We -- yes, we do.

CHAIRPERSON GRIFFIS: Okay. And I think that's all

I had in need of clarification immediately. Are there other

questions at this time?

Very well.

MR. NETTLER: Before Ms. Wood testifies, I would

like to introduce her.

She was not listed as one of our witnesses because

we didn't anticipate the need. We were going to be relying on an

affidavit from her except for the fact that there has been a

letter submitted to the record which suggests the property may

not contain 10,000 square feet or more, and so I did ask her to

come down from Pennsylvania to testify.

She is a licensed architect in the District of

Columbia, and I would like her to first, after giving her name

and address, go through her qualifications in terms of the work

that she has done in the District of Columbia, both on the
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federal side, the work that she has done, what her present

position is, and then the analysis that she did for the property.

CHAIRPERSON GRIFFIS: Are you offering her as an

expert witness?

MR. NETTLER: I will be. Yes, I will.

CHAIRPERSON GRIFFIS: Okay. And we don't have any

written resume, then.

MR. NETTLER: That's right, because of that.

CHAIRPERSON GRIFFIS: Okay. Let's go ahead through

that.

MR. NETTLER: So that's why I would like to go

through it in a little bit more depth than we might normally do.

TESTIMONY OF KAREN WOOD

MS. WOOD: My name is Karen Wood. I live at 1434

Brenton's Bridge Road in Chadds Ford, Pennsylvania. I have been

a registered architect in the District of Columbia for ten years.

I previously lived in this area for 25. I did work for both GSA

and the Army and Navy and then got into residential work, and in

particular I do historic restorations, both here and up in

Pennsylvania. I was particularly pleased to be drawn into the

Cady Lee project.

I am the chairman of my Planning Commission in my

township in the Historic Preservation Commission, so I am serious

about being involved in historic structures.

I was hired to do a gross floor area.
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CHAIRPERSON GRIFFIS: Before you go into that,

could you just explain a little bit more about some of the work

that you did for the GSA and the District and the residential

projects as well that you did in the District? If you could just

explain a little bit more about your role in the work.

MS. WOOD: All right. Okay.

Well, for GSA and for the Army and Navy, we were

very involved in renovations of older buildings. We worked in

the Pentagon and Walter Reed and the Washington Navy Yard, the

Anacostia Navy Yard in which we had to put in handicapped

bathrooms. We had to renovate whatever was needed to be

renovated in those areas and with those older buildings. So

always we were working with some older historical fabric, as well

as 19th Century housing that I have done a number of projects in

the area. We've restored them, we've tried to protect their

historical integrity.

CHAIRPERSON GRIFFIS: Let me ask you a quick

question.

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: It is my understanding that

one of the preliminary steps for doing any sort of work on an

existing building would be to document and survey the building.

MS. WOOD: Yes. Certainly --

CHAIRPERSON GRIFFIS: Certainly with the older

buildings, that you have documentation.
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MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: Probably it wasn't there. So

clearly --

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: -- that's in your field of

expertise.

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: And did you work with the

D.C. zoning regulations at the same time that you were working on

these residential buildings?

MS. WOOD: Well, yes, certainly the firms for which

I worked were very much involved in that, and we had other

interesting jobs such as restoring the exterior of Mahan Hall in

Annapolis.

CHAIRPERSON GRIFFIS: Which firms were you involved

with in the District of Columbia?

MS. WOOD: Mark Bellsey, Harry Monague, Fred Klein,

David Mitchell. This is going back a few years. And then I did

get into doing residential on my own for a number of years before

I moved up to Pennsylvania, where I did work for two firms, and

now I'm back into private practice.

CHAIRPERSON GRIFFIS: Okay. Let me see if Board

members have any questions.

Any objection to accepting Ms. Wood as an expert

witness?
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Does the ANC have any objection?

No objection by the ANC, in which case I would say

we would accept Ms. Wood as an expert witness in the field of

architecture.

Thank you.

Could you go forward, then, with your testimony

regarding the work that you did for this house, the Cady Lee

mansion?

MS. WOOD: Yes. I was hired by Mrs. Phipps to look

at several different areas within the house, and then when the

Forum came on board or was hoping to come on board, we had to

determine if it had the square footage required for it to be able

to buy and use the facility.

I then went into the house and measured it, getting

a gross floor area, which would be the sum of the grosses,

horizontal areas of the several floors of the building measured

from the exterior faces of exterior walls, so that it is not just

square footage, it is absolutely everything from exterior wall to

exterior wall in a horizontal direction.

We found that we had just over 10,000 square feet.

We probably subtracted a few just to be on the really safe side.

I know we came out in excess of 10,002, but this was -- this did

the job.

All right.

CHAIRPERSON GRIFFIS: Let me ask you a couple of
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quick questions --

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: -- in terms of your

calculations, the attic space, and I believe you stated it in the

submission, but the 647 that is in there is clearly attic space

that is above a certain height, ceiling height; is that correct?

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: And that's six-foot-six?

MS. WOOD: Very definitely, it's a finished space.

CHAIRPERSON GRIFFIS: Okay.

MS. WOOD: In fact, it had been an apartment.

CHAIRPERSON GRIFFIS: And it's your understanding

that the front porch and the third-floor porch, which are

covered, --

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: -- also go towards gross

floor area or gross square feet?

MS. WOOD: They do, yes. Any porch six feet or

more projecting out from the exterior wall of the house

qualifies.

CHAIRPERSON GRIFFIS: And that's from looking at

the definition under the D.C. --

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: -- zoning, which indicates

that interior balconies or balconies that --
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MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: -- that project beyond --

MS. WOOD: Exactly six feet, yes.

CHAIRPERSON GRIFFIS: I see. And how did you

determine that the entire basement area had a ceiling height

above four feet finished grade?

MS. WOOD: I went outside -- I knew the ceiling

height, I knew the sill height of the windows. I could go

outside and find the grade and take my measurements vertically

and therefore come out with the height between the finished grade

and the ceiling in the basement.

Now, I distinctly remember measuring that near the

wall, and we are allowed to go five feet out horizontally from

the wall of the house, from the basement wall; so, in fact, that

would only improve our findings of a minimum of four feet between

the finished grade and the ceiling of the basement.

CHAIRPERSON GRIFFIS: And you established 1.2,

established the finished grade and measured from that?

MS. WOOD: No, no. No, I did not establish

one-point -- in fact, I took the most difficult place and went

around the building.

CHAIRPERSON GRIFFIS: I see. So just roughly, how

many points do you think you did --

MS. WOOD: Well, I walked entirely around the

building, --
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CHAIRPERSON GRIFFIS: I see.

MS. WOOD: -- and where it was closest to four

feet, I -- I could tell as it was getting better as I walked

around the building.

CHAIRPERSON GRIFFIS: I see.

MS. WOOD: So I did measure it in as many places

needed to determine that, in fact, it did comply.

CHAIRPERSON GRIFFIS: And that was from the

finished grade adjacent to the basement area, correct?

MS. WOOD: Yes. Yes.

CHAIRPERSON GRIFFIS: You are aware that the site

has a variety of different grades, are you not?

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: Okay. And the grade that is

adjacent to the finished basement is different than the grade on

other parts of the property.

MS. WOOD: Yes. Yes, it does vary a bit.

CHAIRPERSON GRIFFIS: And are you familiar with any

documentation that has been submitted to the record here which

shows the grades of the property something like 20-something

years ago or more recently?

MS. WOOD: I am not.

CHAIRPERSON GRIFFIS: Okay. And are you familiar

with any documentation that contradicts your determination with

regard to what the height is of the basement from the finished
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grade next to the building?

MS. WOOD: I am not.

CHAIRPERSON GRIFFIS: Okay. Thanks. Good. Thank

you.

Any question in terms of calculating the square

footage at this time?

Okay.

MS. WOOD: All right. I will go on to the next

slide. Oh, there we are. Okay.

This simply gives you some information on what is

included in gross floor area and it's -- so we're going backwards

a little bit -- basement, stairwells at each story, interior

balconies --

CHAIRPERSON GRIFFIS: Good. Yes, I don't think we

need run through this.

MS. WOOD: Yes, we don't need to run through that.

Good.

CHAIRPERSON GRIFFIS: I think it's a good reference

that we have if we need to refer back to that.

MS. WOOD: All right.

CHAIRPERSON GRIFFIS: And even the terms "cellar"

and "basement" -- we can move on. Okay.

MS. WOOD: Yes. Yes.

And now lastly, let's see, the square footage

versus gross floor area I think is something that most of us are
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familiar with. Square footage determines useable space excluding

certain areas such as stairwells and wall thicknesses, so that

gross floor area would be all-inclusive of a building's fabric,

and that would be the big difference between the two.

CHAIRPERSON GRIFFIS: Right. It's an important

definition. It's interesting, --

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: -- being in this situation,

because oftentimes, we have applicants coming in trying to

minimize that square footage because it goes to FAR, which then

goes to a regulation.

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: And here we have a situation

where they're trying to maximize. And that -- quite frankly, I

took a great eye to this because I was concerned, first of all, I

think just on common sense, when you see 10,002 feet and the

requirement is 10,000, you say, hey, --

MS. WOOD: I agree. I agree.

CHAIRPERSON GRIFFIS: -- let's check the math here.

MS. WOOD: Yes.

CHAIRPERSON GRIFFIS: But I think it was important

to go through this and I myself have done some quick analysis on

the issues and what counts and what doesn't count. But I think

this is good.

So if there isn't further, we can move on from
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this.

MS. WOOD: Yes. Okay.

MR. NETTLER: Our next witness, if there aren't any

other questions of Ms. Wood, is Merita Irby, who is the director

of programs for the Forum.

TESTIMONY OF MERITA IRBY

MS. IRBY: Yes. Actually, Merita Irby, I'm deputy

director at the Forum for Youth Investment. I have also lived in

the Takoma neighborhood. I live in Takoma Park at 104 Grant

Avenue.

I am actually going to be using the hand-held

microphone because this gets -- the next sections that we're

going through in terms of the criteria are looking at the

neighborhood, looking at the parking plans, so that I will be

able to actually stand at the screen and refer to some of the

maps that we have available.

So as we worked through the criteria, the second

full criteria is use of existing residential buildings and land

by nonprofit shall not adversely affect the use of the

neighboring properties. We have looked at this very closely.

When you look at where the building is situated, to

the south, you have the Metro lines and rail tracks; to the west,

there's National Park Service land, Piney Branch Avenue. To the

north is the jurisdictional boundary, Eastern Avenue, with

Maryland. There are five houses across the street that are
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separate dwelling units. One is the Social Service Agency, one

contains three units, and then to the east are several apartment

buildings, the Eastmont Coop and three other small sort of

garden-apartment buildings, and then after that is the Metro

parking lot. So you can see that we are sort of situated in the

middle of a lot of activity.

So looking at this again, you can see the Takoma

area. You've got the rail tracks here. If we go in a little bit

closer, we will look at the immediate neighborhood -- the rail

tracks, Piney Branch Avenue, Eastern Avenue, the Metro parking

lot and entrance from the elevator right here, several apartment

buildings --

CHAIRPERSON GRIFFIS: We're having some technical

difficulty. Does anyone have a laser pointer? No.

Just for clarification while we're getting this all

situated, it's not necessarily for us and the audience to hear;

it's for the record. So that's what we have to watch and see

whether it's getting on.

Do you have a laser pointer? We have a laser

pointer right here by Mr. Parsons, and so we can have you sit --

MS. IRBY: In front. I appreciate it.

CHAIRPERSON GRIFFIS: We'll need that returned at

the end of the application no matter what the outcome.

(Laughter.)

MS. IRBY: So going to the next map, so we will be
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referring to this map as we go through. You have the rail tracks

again, Piney Branch Avenue, Eastern Avenue, the Cady Lee there in

green, you can see the several garden apartment buildings, the

Metro parking lot and the Metro access.

CHAIRPERSON GRIFFIS: Good.

MS. IRBY: Again, just briefly, busy intersection.

A great deal of distance, actually, between the -- these are the

front stairs of the Cady Lee here and the neighboring apartment.

Also several trees and a six-foot-high fence that is between us

and the neighboring Eastmont Coop. In this one, you can see the

rail tracks behind the house and the parkland.

CHAIRPERSON GRIFFIS: That photograph was showing

the paved driveway on the property?

MS. IRBY: This is what we will be looking at in a

moment. This is the gravel driveway. We have a better --

CHAIRPERSON GRIFFIS: Gravel.

MS. IRBY: This is the paved access into the

property here.

CHAIRPERSON GRIFFIS: Okay.

MS. IRBY: And we really have talked with our

neighbors very much about our interest in the Cady Lee and have

spent a good time getting to know them. We have several

residents at the Eastmont, which is our immediate neighbor, that

have expressed support, and Pat Jones, actually one of our

neighbors at Eastmont, is here today. Russell Katz, who is the
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owner of some of the apartment buildings there, has also given

his support. He is also here today. And as you heard, we have

the two ANC public hearings and they voted unanimously with one

abstention to support.

The next point was the amount and arrangement of

parking spaces being adequate for the space and to minimize

impact on the neighborhood.

In terms of what we need be parking, we currently

have 19 full-time positions. We have 16 that are currently

filled. You will see sort of a variation in numbers that just

happens as there is staff turnover on a given day that you're

talking to people, but we have 19 full-time positions at the

Forum. Six of those individuals live within walking distance in

the Takoma neighborhood, five to six drive on a daily basis, and

the remainder use public transportation, either bus or Metro.

We have very few visitors on a daily basis. We do

get deliveries from FedEx, DHL, and we occasionally have a

Staples delivery that comes in, but not a lot of activity in

terms of deliveries.

We have meetings on occasion, two to three meetings

a month. They are not very large meetings. The reason that we

are so interested in this space is it's so conducive to the kind

of small gatherings that we have -- ten, 15, 20 people -- to sit

together in a room and really think big reflective thoughts, and

so it's a good space for that, but we don't have a lot of people
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coming and going. Mostly they come from downtown in D.C. or they

arrive by -- come into Union Station and take Metro or come into

one of the airports and come by cab. Usually meetings are in the

daytime.

MR. NETTLER: How long is the walk from the Metro

station to Cady Lee?

MS. IRBY: I will show you on the next -- it's a

two-minute walk. I will show you on this next map. You can see

the X. Right here is actually the elevator entrance to the Metro

where you can, you know, purchase tickets everything. It's the

main access that we use. You just walk out the Metro parking lot

and pass these apartment buildings and you're at the main

entrance to the Cady Lee. So it's a very, very close -- about a

half-a-block walk, and that, again, was a huge plus to us for the

location because you need to make it easier for people to come

out to your meetings if you expect them to actually attend, so

the Metro location was perfect.

Then going onto the property, as you've walked up

from the Metro coming up Eastern Avenue, then there is the paved

access to the property, Chestnut Street, the closed portion of

Chestnut Street, the gravel driveway, and has the building has

been undergoing renovations, there have been these four spaces

here that are pretty much sort of packed dirt that have been used

for parking. This is a proportional drawing coming out of the

plat survey.
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The proposed parking, we are proposing seven

parking spaces for employee parking and three for visitor

parking. The plan that we're looking at is to have -- basically

to try to landscape it as much as possible to be in setting with

the site, so to have those parking spaces reinforced by porous

pavers that could have grass. That would make a more park-like

setting or continue the park-like setting that the house is

currently in.

So here you can get a better shot, the paved drive

that comes in around the back, the gravel driveway that goes

around, and you can start to see some of these spaces where

they've been used for pull-off driving -- pull-off parking.

There is a sunken garden that is right here, so we can't use this

space for parking. You've got the gazebo here, and then there's

also a shed that has been added to the property on the edge of

the property here which you will see in a moment.

So again, as you can see, the cars pull in, we've

got one, two, three, four for the existing parking spaces, three

more, the ones hidden behind the tree over here on the side, and

then the visitor parking in these three spaces closer to the

house.

MR. NETTLER: You're not requiring everyone to

bring a truck to the property, are you?

(Laughter.)

MS. IRBY: No.
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MR. NETTLER: A red truck, at that.

MS. IRBY: Somebody really liked to play with their

computer, and so we don't have enough to actually take cars over

and be able to give you a picture on parking, so we had to do

this.

So that's the parking on the property. Then I was

going to go into the parking in the neighborhood. Are there any

questions on the property?

So the neighborhood parking -- again, we're going

to encourage people to take taxis or use public transit, but we

also wanted to look at what was available in the neighborhood for

-- and where we would be directing visitors when they come and

are primarily looking at spaces on the far side of the

intersection with Piney Branch. As you can see in the pictures

here, there's a lot of parking on the street and several sort of

empty spaces.

We went out and did an availability study. Eastern

Avenue, there are 31 unrestricted spaces; Piney Branch, 36 --

CHAIRPERSON GRIFFIS: Just for clarification, you

yourself did this study?

MS. IRBY: Yes.

CHAIRPERSON GRIFFIS: So it was just a visual

walking through; you didn't hire --

MS. IRBY: We did that a couple of different times

of day over --
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CHAIRPERSON GRIFFIS: Okay.

MS. IRBY: Two times over the course a week.

CHAIRPERSON GRIFFIS: My point being you didn't

hire a traffic engineer to do an actual study.

MS. IRBY: We did not hire somebody to do this, no.

CHAIRPERSON GRIFFIS: Okay.

MS. IRBY: There are also some spaces that have

rush-hour restrictions along Piney Branch, the evening rush-hour

restrictions, 31 spaces, and then there's some space directly in

front of the property that's very, very rarely used, I think

because of the rush-hour restrictions. It's almost every time

that we've been at the property, which has been a lot lately, we

haven't actually seen people pulled up and parked in front of

this space. It's the kind of thing that we would be able to use

for deliveries. We have really talked with the neighbors about

being respectful of their parking needs, and so we don't intend

to really use this space a lot because we can understand that it

can be overflow space for the Eastmont and the neighboring

apartment buildings, but there is that stretch right in front of

the property as well.

So in terms of the spaces that we found available,

just on the unrestricted and the rush hour were 92 spaces. There

are several other spaces nearby that are for residential parking

are two-hour restrictions. In terms of the availability, we did

two walk-around studies, one June 4th at 1:30, found 40 spaces
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available; another one at 10 a.m. where we found 35 spaces of

those 92 that were available.

This is just the map again that shows you where

those spaces are along Piney Branch and along Eastern Avenue in

front of the property.

CHAIRPERSON GRIFFIS: The anticipated meetings in

terms of the program would happen during business hours; is that

correct?

MS. IRBY: Yes.

CHAIRPERSON GRIFFIS: Okay.

MS. IRBY: They usually happen during business

hours and usually actually they do happen starting around 10 or

10:30 or in the morning and wrapping up by early afternoon.

CHAIRPERSON GRIFFIS: Okay.

MS. IRBY: That was basically the work done around

parking. We're almost through to the end of our presentation.

There were just a couple of more criteria. One is that --

MR. NETTLER: Can you define cattle?

MS. IRBY: I can't.

MR. NETTLER: Okay.

MS. IRBY: But it is in the regulations.

MR. NETTLER: You're not selling any sheep or any

calves or any things like that.

MS. IRBY: Thank you kindly.

As Karen mentioned, we do have a small number of
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publications and, frankly, we don't have a shop or a store on the

property; we just put them out through the mail and people get me

off the web; and then in terms of the exterior, as we've all said

many times, there are no plans to make any changes on the

exterior and, indeed, we want to be able to preserve the interior

of the space as well.

I am going to pause here. We just have a few more

pieces of the presentation, but it really is about preserving the

Cady Lee, and we took that the best person to speak to that would

be Frances Phipps, and she has done such a wonderful job in terms

of the restoration of the property.

We feel quite privileged to be able to have this

space for our work and really do intend to keep it as beautifully

-- in as beautiful condition as it is now, and you will see in

some of the next slides that she will be talking through some of

the kinds of spaces that we will be having for these nice

reflective meetings that we have in our work, and it really is a

truly wonderful setting for that.

CHAIRPERSON GRIFFIS: Good. Let me just ask Board

members, with the opportunity of time that we have this morning,

some of the submissions of the interior shots are in the record,

and I think it probably would be advantageous not to go through

the slide presentation, although we would love to spend most of

our time doing that and, in fact, doing a site tour, maybe having

a Mint Julep on the front porch.
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(Laughter.)

CHAIRPERSON GRIFFIS: However, why don't we stick

to the case at hand, because I know there's a lot of people here

that want to give testimony.

MS. IRBY: Yes.

CHAIRPERSON GRIFFIS: We have another case in the

morning.

So that being said, unless Board members object to

that, I think we should move on with your presentation.

MR. NETTLER: Rather than going -- taking a

direction going through the specifics of the interior of the

house, I would like Ms. Phipps just finish up for us, and she can

just give you a very brief history that leads up to where we are

today.

CHAIRPERSON GRIFFIS: That's fine.

MR. NETTLER: It does bear relevance on the fact of

the ability to use this property for something -- although it's

not a criteria for a special exception, but there is a challenge

to use a property of this size for a different use, and I think

Ms. Phipps is able to provide testimony on that issue.

CHAIRPERSON GRIFFIS: Okay.

TESTIMONY OF FRANCES PHIPPS

MS. PHIPPS: I promise I won't take you through

each of the 22 rooms that are in the house. I'm Frances Phipps,

I reside at 7210 Holly Avenue, Takoma Park, Maryland, and I have
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been involved in historic preservation in one way or another for

over 35 years.

Some of us are very slow learners. It has taken me

almost 25 of those years to understand that love is not enough in

historic preservation. Buying the property to save it from

demolition by neglect is not enough to save the property.

Restoring the property to the nth degree and trying to be as

respectful to the property as is possible is simply not enough.

The real challenge in historic preservation is to

find a new economic life for the property, and in great many

ways, that's exactly what our first applicant before you this

morning was talking about: How do we take a property that has

incredible attributes and yet make it a viable competitive piece

of real estate in today's market? That's an enormous challenge

because at the same time, as was indicated by the first

applicant, there are many constraints that are built into these

properties. Those are both the advantages, but they are real

economic constraints.

So when I undertook this, and I did it reluctantly,

and I only did it because I saw a new hole that emerged -- I live

three blocks away, I live one block away from Karen, I pass this

house on a daily basis. I saw the porches pulling off, I knew

the roof was leaking. It had been on the market for five years.

It was an unsalable property.

We do dreadful things to properties like this.
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Jurisdictions with the best intentions make, quote, "public

improvements" around them that destroy their setting and really

affect their economic viability. As you saw earlier, this is

encased and encapsulated by major highway access roads and by a

freight railroad. The freight train was a big concern of mine.

I finally bought it when I saw a new hole and I

knew what was going on with the plaster inside, and it turned out

to be true.

All my friends in real estate said, "Please don't

buy this property, Frances; you're in for nothing but

aggravation." They were right. I had 10,000 square feet of

aggravation. On the other hand, there was a great deal of

pleasure. But that was not the challenge, and that was what I

had to keep in mind the whole time: To whom was I going to place

this property in trust?

In 1974, this property was under demolition threat.

The Dreyfuss Brothers that had built the neighboring apartments

came in with an option on the property to demolish this property.

It was so serious, the Smithsonian had come through and

identified those artifacts that they wished to take out of the

property to salvage, two of them being right there, that

wonderful register -- I promised I wouldn't do this, and I've

lied -- and that over-mantle that is marvelous, and four of us,

and I was one, came down before the Board and testified against

it and they gave us one year to find an owner.
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Happily, we found an owner. That owner did

wonderful cosmetic improvements, but not the type of real

structural deep foundation work necessary to make this a viable

structure, so that beginning in 1985, this property started

downhill.

Needless to say, the owner that came to me, the

purchaser that came to me was really in many ways deliverance for

this property and for the community. This is an incredible

property in our emotional and architectural landscape for the

Takoma community on both sides of the line.

I was extraordinarily pleased to talk to Karen

Pittman because it was the second time I would be selling her a

property. I knew her as an ardent preservationist, I knew her as

someone who did meticulous maintenance of the last large

Victorian residence I had completed. I knew her as someone who

is committed to the Takoma community.

I was delighted when we were able to work out the

terms of agreement, and I told her that while I would not put in

writing any restriction, one of the things that attracted me to

their offer was that they were going to keep the first floor

grand rooms the open space as you see them now because they

suited their needs perfectly.

Others that had come to me was a dance studio,

which would have been allowed, that wanted to remove all the

walls so that they could have a major open space. I don't even
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know that they would have to appear before you to do that. I was

appalled.

The other was a private club, and they were going

to put a poker room down in the basement. It was commercial

interest.

I had one viable residential interest in spite of

all the locational defects; however, last December, that person,

who is a high-appointed official, came to me and said, "Frances,

I need both my security and my privacy. I cannot tolerate the

possibility of a regional bike trail through the rear yard of

this property. I am withdrawing my interest, I should let you

know."

There are many challenges to finding new life for

properties such as this. We can only admire those who take them

on for the long-haul. I urge -- in my planning hat, I have

worked in Annapolis for 20 years as their planner of record,

their consultant. I can tell you that it has been recommended

that the special exception be approved, but with a condition that

they work for a sensitive parking plan.

I believe the parking plan that has been presented

to you reflects what has evolved as the parking pattern over the

last 20 years, hidden among the trees, not cutting down any of

the large oaks, not removing the gazebo, but slotting these cars,

which are a very modern intrusion, into a 19th Century setting in

as sensitive a fashion as possible.
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I would hope that the Board could find that it

approves the special exception without condition. Thank you.

CHAIRPERSON GRIFFIS: Good. Thank you very much.

Any questions of the Board?

MR. NETTLER: Being sensitive to your earlier

suggestions, we also had testimony from on the history, which I

think we need not go into. It is a historic property and it is

on the National Register, and I think, having said that, that

does conclude our presentation.

CHAIRPERSON GRIFFIS: Let me ask you a quick

question regarding that. We have brought up, clearly with the

historic designation, it would be exempt from the required

parking as outlined in the zoning; however, in 217, there is

another provision which you've actually touched upon, and it's

your understanding as you're proceeding today that in fact it is

under 217 that parking comes up to the Board for review.

MR. NETTLER: That's correct.

CHAIRPERSON GRIFFIS: Okay.

I cut you off. You were about to say?

MR. NETTLER: No, I had already said it. We are

asking for your support in approving the application after all

the witnesses are through and you've heard all the testimony from

those who are here. We do have final concluding remarks which

will be very, very brief as well.

CHAIRPERSON GRIFFIS: Indeed.
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Questions of the Board of the panel? Does the ANC

have any cross-examination of the witnesses? Indicating not. We

can proceed, then, with the Office of Planning Report.

REPORT FROM THE OFFICE OF PLANNING

BY STEPHEN MORTIN

MR. MORTIN: Good morning, --

CHAIRPERSON GRIFFIS: Good morning.

MR. MORTIN: -- Chairman and members of the Board.

My name is Stephen Mortin with the Office of Planning.

This application is a special exception for the

establishment of offices of a nonprofit organization within an

historic residential structure located within the Takoma Park

Historic District within a building containing 10,002 square feet

and the R-5-A District.

This property is surrounded by a garden apartment

building to the southeast, a WMATA parcel on which one of the

alignments of the Metropolitan Branch Trail was proposed to the

southwest, parkland owned by the National Park Service to the

northwest across Chestnut, and one-family dwellings to the

northeast across Eastern Avenue within Maryland.

Conformance with the criteria contained within

Section 217 of the zoning regulations is required for approval of

this special exception application.

This application is in conformance with those

criteria as follows:
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The building is listed on the National Register of

Historic Places, the Inventory of Historic Sites, and is located

within the Takoma Park Historic District.

The gross floor area of the building is 10,002

square feet as documented by a registered D.C. architect.

The use of the subject property and building will

not adversely affect the adjoining garden apartment building from

which it is separated by a wooden fence, the WMATA parcel

separating the subject property from the railroad tracks, the

parkland from which it is separated by Chestnut Street, or the

one-family dwellings across Eastern Avenue.

All parking is proposed to be located in the rear

of the property away from the one-family dwellings and this use

is proposed as an office which typically indicates use during the

day, during the week, and not during the evenings and weekends

when residents tend to be home.

The applicant has submitted a parking plan

depicting ten parking spaces to the rear of the property which

will be submitted to DDOT for their review. The applicant has

also indicated that 16 employees will work at the site, with

approximately six of them expected to drive to the site. The

applicants also indicated that no goods are proposed to be sold

from the site and that no building additions are proposed.

Therefore, the Office of Planning recommends

approval of this application subject to the condition that a
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site-sensitive parking layout be approved by DDOT.

That concludes my presentation.

CHAIRPERSON GRIFFIS: Thank you.

Board members, questions of the Office of Planning?

MEMBER ZAIDAN: Mr. Chair, I have one.

CHAIRPERSON GRIFFIS: Yes, sir.

MEMBER ZAIDAN: Is the reason why this wasn't

referred to HPRB is because there was no modifications to the

structure itself?

CHAIRPERSON GRIFFIS: Yes.

MEMBER ZAIDAN: So if they were to do add-ons at

some later time, they would have to go through that process.

CHAIRPERSON GRIFFIS: Yes.

MEMBER ZAIDAN: Okay.

CHAIRPERSON GRIFFIS: Was the Office of Planning

aware of what was presented today in terms of the parking -- the

pavers? Have you had any discussions with the applicant on that?

MR. MORTIN: The paver idea had not been submitted

to the Office of Planning.

CHAIRPERSON GRIFFIS: Okay.

Any other questions?

Applicant have any cross-examination, the ANC,

cross-examination of the Office of Planning? Very well. I'm not

seeing an indication of any.

Just to reiterate, you are still maintaining the
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condition request if this is approved for the applicant to work

with the Department of Transportation --

MR. MORTIN: Yes.

CHAIRPERSON GRIFFIS: -- on their parking plan. I

see. Okay. Good. Thank you very much.

I don't have any list of any other government

reports in this application. Let us go to ANC-4B, which does

indicate a letter of support, Exhibit Number 23, and we have had

some of that, and the ANC member is here to present that to us.

MS. GREEN: Good morning.

CHAIRPERSON GRIFFIS: Good morning.

MS. GREEN: My name is Sara Green and I am

ANC-4B01.

You have the letter from our chair, and I certainly

don't need to read it or comment on it because I know you do have

it. What I would like, with your permission, is to speak as

4B01, so I am speaking -- I would be speaking for myself. I

could do it now, I could do it at a later point. That would be

up to you.

CHAIRPERSON GRIFFIS: Okay. Let us see -- are you

-- well, are there any questions on the ANC letter that this

member might be able to answer?

MS. GREEN: Sir, I apologize for the misspelling of

your first name, which I just noticed.

CHAIRPERSON GRIFFIS: Oh, you know, I always
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overlook that. Between the first and the last, I don't usually

get either right.

Why don't you just summarize, Ms. Renshaw, quickly.

VICE CHAIRPERSON RENSHAW: Yes.

CHAIRPERSON GRIFFIS: We can move on to the ANC,

and then what I will do is move to the testimony, and actually

you will start the testimony of persons, and we will start

getting everyone else up here.

VICE CHAIRPERSON RENSHAW: All right.

The letter from ANC-4B is dated June the 3rd, 2002,

and it is signed by Barrington Scott, the chairman of ANC-4B, and

it states that they had three separate meetings?

MS. GREEN: Yes.

VICE CHAIRPERSON RENSHAW: That's correct?

MS. GREEN: Yes. We had one meeting with just the

commissioners as an information session in our offices with

representatives from the Forum, and then representatives from the

Forum appeared at two separate public meetings following that.

VICE CHAIRPERSON RENSHAW: All right. And it

stated that, "The ANC voted to support the use at the public

meeting held on May 23rd, 2002."

MS. GREEN: Yes.

VICE CHAIRPERSON RENSHAW: "And a motion was

adopted, noted our support for the proposal and our concern

shared by Historic Takoma, Inc. about keeping parking on the site
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to a minimum to preserve the historic character of the property's

limited backyard."

MS. GREEN: Yes. I may not have stated that,

actually, in the best way. We had a letter from Historic Takoma

that because there had been some discussion, and it certainly

wasn't stated by the Forum, but they weren't at that point

certain whether it might be necessary to formally really pave,

you know, with asphalt, as in a parking lot, a traditional

parking lot, the back of the yard. So we shared the Historic

Takoma's concern about maintaining the park-like setting as much

as possible. I think that that may be a clarification.

VICE CHAIRPERSON RENSHAW: All right.

It stated that the major points discussed were that

the Forum for Youth Investment promises to retain the historic

character of the house, inside and out; the use of the building

as an office was consistent with the uses permitted as a matter

of right in the R-5-A zone; that there would be about 15 staff

people to the home on a daily basis. An occasional party would

bring less traffic, noise and parking conflicts to the

neighborhood than many other uses. In addition, schools,

churches, physicians' offices are more likely to alter the

interior. And fourth point, there is available parking around

the back of the mansion for nine or ten cars; and then five, you

received the letter from Historic Takoma in support of the

application.
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So therefore, you voted -- what was your vote? It

was stated here. A quorum was present for the vote. Seven

commissioners voted yes and one commissioner abstained.

MS. GREEN: Yes.

VICE CHAIRPERSON RENSHAW: Thank you.

CHAIRPERSON GRIFFIS: Good. Thank you very much.

In which case, let us move on to testimony, and you can start us

off.

Let me just get a quick indication of people now

going to testify in support of the application. Can I see a show

of hands? And in opposition? Okay. So right now, we have an

indication of three additional to the ANC member and one in

opposition.

Okay. Persons testifying, we allow three minutes.

I'm not going to turn the timer on, but I am going to watch the

clock and I will interrupt you. I ask that everybody clearly not

be redundant of any other testimony. You can highlight the point

if it has actually been stated, and it should be known and very

known on all cases the Board reads the entire record on this, so

a lot of what you say may even be redundant because we've read

it, but it's important to bring it up if it hasn't been said.

That being the direction, I would turn it over to

you to give us your testimony today.

TESTIMONY OF SARA GREEN

MS. GREEN: Thank you.
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I am speaking as 4B01, so these are issues that did

not come up at our ANC meeting because we were not aware of them

at the time.

As you may know, the issue of the Metropolitan

Branch Trail has been raised on this property and earlier on the

Katz property, and that is an irrelevant issue before you, and I

know you've addressed that in the Katz case; however, I just

wanted to state for the record that I had a very disturbing

conversation with a representative from the Office of

Transportation, and that representative stated that -- they

didn't do it, okay, this did not happen, but at that point, he

stated they were discussing with the Office of Transportation

whether or not they should recommend to the Office of Planning

that this use not be endorsed unless, unless the new owners of

the Cady Lee agreed to support one alignment, the eastern

alignment of the bike trail going in back of their property.

I was horrified to have this conversation because

it was unethical, unprofessional, and irrelevant, and I felt as

an ANC that the decision -- whatever recommendation the Office of

Transportation wants to make about this property ought to be

based on the merits of this use and this property and not trying

to tie the hands of a property owner about a future use which

they would have every right to oppose or support or whatever.

So I wanted to put this on the record because I

don't think -- I think you should be aware that this has
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happened, it should not happen again in this case when any future

discussion comes up, and it should not happen again in any other

case in any other part of the city, and it was very upsetting to

me.

So that said, I wanted to simply say I hope it

doesn't happen again. I hope that, you know, the message has

been heard by the city government. It is unfortunately an

example of some of the very intense lobbying that has gone on

about one alignment, one possible alignment of the Metropolitan

Branch Trail. There has been no study completed yet. Our ANC

has received no information from the D.C. Government about this

trail, the study has not been completed. We will certainly hear

it when it is available.

Also, I think it is very important to state that

both in the Katz case which was before you several months ago and

in this case, no member of the bicycle lobby or the bicycling

public came before our ANC during our many public meetings on

Katz and on the Cady Lee case to express any linkage whatsoever

or any concern about these properties and our view or our emotion

on them or any testimony in any way about them, so this comes not

to the ANC, it comes before you. Now, it's their privilege to do

so, but if this is such a matter of great public concern by

constituents of ANC-4B, they ought to be coming and expressing

this to us as we make our recommendation to you.

CHAIRPERSON GRIFFIS: Good.
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MS. GREEN: And that has not happened.

The last thing would be that you are going to be

hearing from some constituents of ANC-4B01 who live very close to

the Cady Lee, and they have expressed to me in constituent

meetings concerns about the possible -- the eastern alignment,

this one out of several available alignments for the bike trail.

So I know you don't want to deal with this now, and I certainly

don't blame you, but it is an issue of concern to constituents in

ANC-4B01.

I hope that you will support the Cady Lee proposal

before you by the Forum because it does -- their presentation did

address the genuine merits of their request that's before you,

and they did so with us, they did so with you, and we welcome

them to the community.

CHAIRPERSON GRIFFIS: Good. Thank you very much.

MS. GREEN: Thank you.

CHAIRPERSON GRIFFIS: I know we do appreciate your

words on that, and clearly DDOT has a lot of responsibilities.

One, I would not put beyond them a coordinating bicycle and

pedestrian traffic, and so I don't think it's totally out of

their realm to have discussions. I understand your concern of

making it kind of a quid pro quo in terms of that application.

No one is representing them here today and, our not

being privy to that situation, we will take that as your

testimony but not take it under great deliberation, clearly. But
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it is a serious matter. We have seen it in other cases in terms

of the bike trail and I anticipate we will hear a little bit more

on that today. So thank you with that.

I would ask all those testifying in support to come

up to the table at this time. There should be four seats.

Musical chairs; you've got to grab it when the music stops.

Okay. Why don't we start on my right, your left,

and I will just have you introduce yourself, of course, and then

take a brief three minutes to give us your testimony today, and I

want to welcome you all here.

TESTIMONY OF PAT JONES

MS. JONES: Thank you and good morning.

My name is Pat Jones and I live at 7058 Eastern

Avenue, Northwest, in the Eastmont Cooperative. We are not an

apartment. I have lived at the Eastmont since it was built in

1966 and have lived there since. I was the first resident. We

are a coop with 54 units divided among four attached buildings,

two on either side of the driveway.

I have watched the ups and downs of the Cady Lee

and have watched and visited almost daily after the Phipps

purchased it and did many renovations. The Cady Lee is a

beautiful site and has improved the appearance of the

intersection of Eastern Avenue and Piney Branch; however,

unfortunately, because of the activities that we constantly hear

about the bike path coming through the back of our property,
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which encompasses the parking lot, it will pose a problem because

it's very limited, and Eastern Avenue has a lot of restricted

parking because of the buses that come along the street and other

transportation. Therefore, I feel that with the proposed bike

path, it will affect both our property and the Cady Lee.

Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.

Board members, questions?

Thank you for coming down today.

I am going to ask you to turn off your microphone

now, and we will move on to the second one so we can get rid of

our feedback.

MS. JONES: I have copies of my testimony. May I

hand them to you now?

CHAIRPERSON GRIFFIS: Absolutely. You can give

them to staff on the right.

MS. JONES: Thank you.

TESTIMONY OF BONNIE MOSS

MS. MOSS: Good morning. My name is Bonnie Moss,

I'm a board member of Historic Takoma, Incorporated, and co-chair

of Takoma, D.C. Historic Preservation Committee. I live at 6825

Piney Branch Road, Northwest.

I will not repeat a lot of my testimony because so

many other people have said it and really said it at least as

well as I could have, so I would just like to say that the Cady
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Lee is the most important historic property in Takoma, D.C. It

is the only individually listed property on the National Register

in Ward 4. So we were delighted, after watching it go downhill

for so long, with the sensitive restoration done by Frances

Phipps and then to find that it had new owners.

We, concerned about what kind of changes would need

to be made for the zoning exception, we met with the Forum and

were very happy to find that they are as concerned about

preserving it in its current state as we are, and that they had

researched preservation-friendly methods of making the changes

and had looked into individuals who had experience in doing

preservation-friendly changes to do the work for them, and we

were especially happy that they were going to try to minimize the

parking, that they don't have a great need for parking and that

they are going to make those parking changes in a way that will

not be a detriment to the appearance of the grounds. That said,

the rest of it is in my testimony.

One thing I would like to dwell on is this issue of

the bike trail, and I will try make this brief as well because

you have my written comments, but Historic Takoma feels it's

inappropriate and is opposed to this being included in the

consideration of zoning for the Cady Lee.

The reasons for that are -- excuse me; I lost my

place -- firstly, no final route has been selected for the bike

trail. The eastern alignment of the bike trail is only one of
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four possible routes that have been suggested for the trail, and

the planning has not gone to a state yet when any of these

possibilities has been put before the public.

However, many citizens in Takoma, D.C. and in

Maryland are opposed to this particular alignment and, in fact,

the plans for a development by New Legacy Partner that is soon to

occur on the west side of the tracks has specifically set aside

space for a bike trail.

Further, as previously noted, the Cady Lee is in a

historic district and is listed on the National Register for

Historic Places. Federal as well as local law provides

protections for historic properties and historic districts.

Since the bike trail will be funded with federal

transportation money, Section 4F of the Transportation Act

applies. That Act says that no transportation funds can be used

on a project that would take historic property unless there was

no prudent and feasible alternative.

There are, in fact, three other alternatives that

are prudent and feasible. Although all of them would use

historic property within the Historic District, only one would

impact this historic landmark.

So in sum, we basically feel that the restoration

of the Cady Lee and its purchase by the Forum has been a very

happy outcome for Takoma and we respectfully ask that the Board

of Zoning Adjustments grant without condition the zoning
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exception.

Thank you for the opportunity to provide comments.

CHAIRPERSON GRIFFIS: Thank you very much, and we

appreciate, of course, the written submission, but also the facts

based on the bike trail.

Any questions, Board members? Not at all.

Thank you again.

I will now have you turn off the microphone as we

progress down.

TESTIMONY OF LORETTA NEUMANN

MS. NEUMANN: Hello. I'm Loretta Neumann, I'm vice

president of Historic Takoma, but I'm here as a citizen, just a

resident of the community for 28 years.

I live at the corner of Piney Branch and Blair

Road, which is one block from the Cady house, which is at the

corner of Piney Branch and Eastern, and, in fact, my house was

shown in one of the aerial photographs and I can see the Cady

house from my house.

I just want to add my support for this, and it

doesn't come without having close examination of what was being

proposed for the building. I was the one that prevailed on the

ANC, in fact, to wait a month before they made their decision in

order for Historic Takoma to meet with the owners -- at that

time, they weren't yet the owners, but with the people who were

going to buy it -- to discuss the issue and our concerns.
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We were very satisfied. We toured the house with

them, we sat and talked with them. I have worked in historic

buildings where the interiors were mutilated because of needs

for, you know, power cords and things, and it can be very

distressing when you are a preservationist working under those

conditions. But I am convinced now, having talked even to their

technical people, that they are going to do the very best to

preserve the interior in that way as well, even using like

infrared for connecting computers and that sort of thing.

That said, I also want to say that I am a biker and

I a member of WABA, the Washington Area Bicycle's Association. I

bike around the community. I have been biking the various routes

that are under consideration, or at least where you can bike --

several of them are private property and are not on streets --

and there are other routes that are feasible and I would welcome

working and hope to work on these issues as they go forward.

I feel that it would be a dreadful thing to hold up

this Cady house and its preservation over one alternative route

that may never be enacted anyway.

Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.

Questions, Board members?

Yes, sir.

TESTIMONY OF RUSSELL KATZ

MR. KATZ: Hi. My name is Russell Katz, I reside
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at 1250 27th Street, Northwest. I am here today to testify as a

neighbor of the Cady Lee in that I bought and renovated the

apartment building on the other side of the coop from the Cady

Lee three and a half years ago.

I am here to support this application. I wanted to

come to say how much I appreciate the change that the Cady Lee

has wrought as a gateway, an entrance to the community. It has a

profound impact on the neighborhood.

I have taken the time to meet with the new owners

and I am very impressed with the way that they plan to use the

property. I think that their residency on the property will be

appropriate. They have the ability and the desire to maintain

the property and to become positive members of the community, and

I am very confident that they will do so.

CHAIRPERSON GRIFFIS: Good. Thank you. So

succinct, too, as the last speaker.

Any questions? Good.

Just for clarification, you own an apartment

adjacent to this; is that correct? You also live in that or --

MR. KATZ: No, I don't live there. I own the

property.

CHAIRPERSON GRIFFIS: Okay.

MR. KATZ: I've owned it for three and a half

years, and it's two doors away, --

CHAIRPERSON GRIFFIS: Good.
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MR. KATZ: -- so on the other side of the coop.

CHAIRPERSON GRIFFIS: Thank you very much.

Okay. Well, I do thank all of you and appreciate

your respect for our time, but also our great respect for your

testimony. I would ask those -- anyone else wants to testify, I

am calling now people in opposition to come forward to the table.

Is there anyone else here that wants to give testimony today,

either in support, opposition, a neutral standing?

Very well. We have one last final, and then we

will go to closing.

TESTIMONY OF DANIEL MEIJER

MR. MEIJER: Good morning. Thank you for allowing

me the opportunity to testify. I am here to testify in

opposition to the special exception unless it's conditioned.

MS. PRUITT: Excuse me, sir. Could you give us

your name for the record.

MR. MEIJER: Yes. My name is Dan Meijer and I

reside at 929 Gist Avenue in Silver Spring, Maryland.

I presume you've read the letters that I've

submitted to the Board. I just want to highlight the main

points, please.

CHAIRPERSON GRIFFIS: Good. And let me just

reiterate the fact that the Board has read all the submissions.

In fact, we were given one this morning that the Board has read

and reviewed.
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MR. MEIJER: Yes. For the record, as a courtesy, I

gave it to the applicant the same day that I submitted it to the

Board Friday, so they had an opportunity to review and comment.

The topographical map is a map that I obtained from

the Board's records in a prior case from 1974, and that map

clearly shows that the basement does not meet the requirements of

Section 199.9 of the D.C. Zoning Regulations, that, quote, "That

portion of a story partly below grade, the ceiling of which is

four feet or more above the adjacent finished grade, if it's less

than four feet, it's considered a cellar, and if it's more, it's

considered a basement." For that reason, as a matter of law, I

believe the Board is obliged not to --

CHAIRPERSON GRIFFIS: Grant the special exception.

MR. MEIJER: -- permit the -- grant the special

exception.

CHAIRPERSON GRIFFIS: Can you give me some

clarification on how you're referring to the non-compliance with

the basement definition? You're looking at the grade and you

know the elevation? What you submitted is obviously a topo of

the property, but how does that establish for me what the ceiling

height of the basement is?

MR. MEIJER: Okay. This particular document is

part BZA Case 511709, which contains a detailed topographical

survey map of the property before you today. It reflects that

the Cady Lee house has a first-floor elevation of 300.6 while the
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land surrounding this house varies from 29.58 to 297.7, mostly in

the 297 range.

A copy of this portion of the map is attached and a

full-size copy --

CHAIRPERSON GRIFFIS: Let me interrupt you, and I'm

going to get to it, because I always want to get to the base

facts. The point is, is that what you are submitting is an

indication that the first-floor elevation is listed as 300.6, --

MR. MEIJER: Correct.

CHAIRPERSON GRIFFIS: -- and you're subtracting

that or however you're doing calculations from the site grades

and you're saying that the predominant areas are less than four

feet; is that correct?

MR. MEIJER: Correct. The typical floor and

subfloor and supporting joist totals twelve inches, one foot.

Subtract that from the topographical survey map stated

first-floor elevation, 300.6, yields a basement unfinished

ceiling height of 299.6. The difference between the basement

ceiling height and surrounding land thus ranges from 3.8 to 1.9

feet, which is less than four feet.

This may also be observed from the applicant's

submitted photograph of the house. It's Exhibit 5 in this case.

I don't know if you can see it. I can pass it to you. Here is

a copy.

CHAIRPERSON GRIFFIS: It's part of your submission?



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

94

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. MEIJER: I did not submit it because it was

part of the record, Exhibit 5.

CHAIRPERSON GRIFFIS: Exhibit 5 of the applicant's

submission.

MR. MEIJER: Yes. It's the second set of photos.

CHAIRPERSON GRIFFIS: Yes. We have that.

MR. MEIJER: Okay. Well, you see a D.C. trash can

up against the house, and such a can is 44 to 45 inches high, and

it appears to rise above the front porch level and it appears to

rise, you know, above the windows.

CHAIRPERSON GRIFFIS: Okay.

MR. MEIJER: In addition --

CHAIRPERSON GRIFFIS: Let me just note your

observation, and I appreciate that, and I think that's an

interesting scale, but it's not a scientific scale, of course,

but your perspective of the photograph --

MR. MEIJER: Correct. It supports the

topographical map evidence.

CHAIRPERSON GRIFFIS: Excuse me. And I take it at

that.

MR. MEIJER: Yes.

Also, if you look at the stairs that lead up to the

house, the front stairs are rather minimal and the back stairway,

you can count seven stair heights to the entrance, and a typical

stair height to me is about seven inches, times five, is 35
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inches.

So what I'm saying is that the photograph evidence

supports the topographical map.

CHAIRPERSON GRIFFIS: Okay.

MR. MEIJER: All right.

Now, you know, it pains me to bring this up, but

our goal or my goal is to ask the Board to insist that this

application be conditioned on the support of this particular

trail, and the reason why I feel it's so important is reflected

in what Councilmember Mendelson has written to Andrea Altman that

the trail that you have heard objected to is the only route that

can easily meet federal ADA trail requirements, something the

more recently proposed alternate routes do not, and that this

direct and level path route encourages bike commuting. Other

routes pit bikes against cars, which is hardly an incentive to

reduce vehicular traffic congestion and its air pollution effects

in the city.

I would like to submit that letter to this Board

for the record, and I also was faxed yesterday a letter from the

president of Montgomery College where she talks about the over

4,000 students at this particular location that really could use

some direct access from that campus to this station via this

path.

So, you know, I would like to balance out some of

the views of what I believe to be a small group of people that do
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not reflect the progressive environmental attitude of most Takoma

Park citizens.

You know, it has been my experience, having grown

up in the community, that this is a community that is the first

community to step up for alternative traffic routes that allow a

pollution-free commute that does not pit bikes against cars. Do

you understand? I --

CHAIRPERSON GRIFFIS: I do understand.

MR. MEIJER: Yes.

So with that, I will relieve you of my testimony.

CHAIRPERSON GRIFFIS: There is no rush. We will

take plenty of time. We do appreciate all the written

submissions that you put in and it has brought up some

interesting issues and we will clearly take them under

consideration.

Let me ask you first, in the record on this case,

are you submitting any diagrams or graphics showing the proposed

route of the bike trails and the other alternatives?

MR. MEIJER: Yes, I can do that. I have a copy of

--

CHAIRPERSON GRIFFIS: Do you have it yet? I just

want to be clear what's --

MR. MEIJER: Yes. Well, you know, all that was

submitted in the prior case, so --

CHAIRPERSON GRIFFIS: Well, that's an interesting
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point to bring up. A prior case has no basis.

MR. MEIJER: Okay.

CHAIRPERSON GRIFFIS: And frankly, the Board only

deliberates specifically on what is in front of us, and that's

what submitted. So even for us to refer back to the other case,

we may have great memories, but I wouldn't rely on that. It's an

issue that maybe the Board wants to take up, I don't know.

Secondly, I think I can say, and maybe it's a

restatement but say again this is an important issue in terms of

the bike trail. Clearly I didn't hear any testimony today that

was against bike-riding or bike trails. I think it's an

important aspect of any urban area.

I can say personally that I differ from your view

in terms of isolating bikes on the bike paths. I think that is

well worth taking a look at how appropriate that is rather than

actually integrating it into the established urban fabric and

therefore accommodating an awful lot more of routes in and out

and jumping on and jumping off. I think areas like Reston,

Virginia will give some evidence to the failings of isolated

paths. But that, again, is somewhat of my personal position.

MR. MEIJER: May I respond to that, please?

CHAIRPERSON GRIFFIS: Well -- all right. Briefly.

MR. MEIJER: The reason why this particular route

is so important is the intersection that this route proposes to

bypass is a five-star intersection already difficult to negotiate
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as a pedestrian, and the other routes manage to route the bikes

in the midst of all that. There are already many complaints in

the community about the traffic problems of this intersection as

it is now, and, you know, this is a solution to this problem and

it astounds me that some people who in the past have expressed a

lot of concern about the congestion at this intersection then at

the same time object to a solution that will alleve some of the

problems encountered by this.

CHAIRPERSON GRIFFIS: Good.

MR. MEIJER: You know, this is not a light

decision.

CHAIRPERSON GRIFFIS: Indeed, it isn't, and it's

frankly a long-term decision and study that I think needs to

happen in terms of all traffic congestion and in terms of

intersections like the ones you've mentioned in terms of

mitigating the automobile. But there it is, well stated.

Board members, questions?

MR. PARSONS: I just wanted to make a statement.

As much as I certainly support bicycle trails, it's way beyond

the jurisdiction of this Board to exact out of this case support

for a trail that is still in the planning stages and I just don't

see any merit to continuing with any discussion of it.

CHAIRPERSON GRIFFIS: Good. I always appreciate

the wisdom from other Board members.

I think what it goes to, briefly, though, is 217.2,
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and it is loosely -- and I think we've exhausted it at this

point, but I would just state that I don't think we were

frivolous in looking at whether the nonprofit organization would

adversely affect the use of neighboring properties, and that's

really where the door opens, small but opens for this.

So that being said, any other questions? Any

cross-examination of the witness?

Yes, Mr. Nettler.

MR. NETTLER: Just three questions.

CHAIRPERSON GRIFFIS: Sure.

MR. NETTLER: Going back to your testimony

regarding the height of the basement, are you an architect?

MR. MEIJER: No, I'm not.

MR. NETTLER: Are you an engineer?

MR. MEIJER: No, I'm not.

MR. NETTLER: Do you have anything more current

than the 1974 topographical map that you've submitted?

MR. MEIJER: No.

MR. NETTLER: And did you do any -- did you

personally do any measurements of the height of the basement as

against the finished grade of the property?

MR. MEIJER: No.

MR. NETTLER: Thank you.

CHAIRPERSON GRIFFIS: ANC have any

cross-examination? No. Okay.
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We thank you very much, Mr. Meijer, for coming down

today and giving us all -- and you did

MR. MEIJER: I am going to submit the documents

that you took an interest in now. I don't know how many -- I

don't have enough copies.

CHAIRPERSON GRIFFIS: You're going to submit the

letter from Councilmember Mendelson; is that correct?

MR. MEIJER: Mendelson, the one from the president

of Montgomery College.

CHAIRPERSON GRIFFIS: Okay.

MR. MEIJER: The map that you requested from the

small area plan. I presume the photograph, since it's part of

the record, need not be submitted a second time.

CHAIRPERSON GRIFFIS: That's correct.

MR. MEIJER: Thank you.

CHAIRPERSON GRIFFIS: Thank you.

Last chance for testimony?

Good. Not seeing anybody rush to the table, we

will go to closing remarks by the applicant.

CLOSING REMARKS BY RICHARD NETTLER

ON BEHALF OF THE APPLICANT

MR. NETTLER: Being presumptuous since I didn't

feel anybody rushing to the table, I just decided to come up as

you were speaking.

I think the presentation made by the applicant is
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Having said that, we would ask for a bench

decision, a summary order from the Board. It's important for the

Forum to move forward in the property and they have, as the

Office of Planning has indicated, work to do, a little bit, with

the Department of Transportation.

Not to completely close the door on the bike path

issue, I should note, following what Mr. Parsons said, that

somewhat ironically, the Supreme Court in Dolan said specifically
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particular piece of property and the uses that you might want to

put to that property and the issues that the Zoning Board must
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So as to not to create a taking situation here, we

would ask that you go along with what Mr. Parsons suggested and

reject the idea that that be a condition of this application.

CHAIRPERSON GRIFFIS: Thank you very much.

Pertinent information, perhaps, for our deliberations.

Let me take 30 seconds to have Board understand and

give some sort of direction on how we want to proceed today.
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(Pause.)

CHAIRPERSON GRIFFIS: But it's easier for me to

deal with quick issues here rather than leave the room and you

may not see us for a while, in which case, Board members, I would

just ask if we are ready to proceed today with this matter, or

our option, of course, is to set this for decisionmaking.

MEMBER ZAIDAN: I have a question.

CHAIRPERSON GRIFFIS: Yes.

MEMBER ZAIDAN: You've seen the Office of Planning

report and heard the testimony in regards to -- and this is

directed towards the applicant, of course -- in regards to

getting a more site-sensitive parking plan. I mean, there's not

a lot of guidance there, but have you had any dealings with DDOT

on that in trying to develop something, and how successful do you

think you could be in that in terms of -- I guess it's kind of an

open-ended question, but, you know, can you get me any reaction

to OP's recommendation for that?

MR. NETTLER: I will give some limited reaction and

then I will ask my client to expand upon that.

There was a meeting with DDOT which provided for

the parking plan that existed, in existence prior to our

prehearing statement. We have tried on a continuing basis since

we submitted the prehearing statement and sent them the revisions

to it, which is what you have before you, to get some feedback

from them and have been unsuccessful in getting any response from
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them on the matter.

MS. IRBY: It's really just the same point. The

conversations that we have had with the Department of

Transportation -- we have submitted to them -- had submitted to

them directly the parking plan, had a conversation with them

about -- they asked about egress from the space and had some

questions on that, which seemed to be satisfactorily answered,

talked through the plan.

The original -- the version that you saw today

actually did not get into the Office of Planning hands and

Department of Transportation hands until -- it was towards the

end of last week. It did mention pavers sort of on the drawing.

But I had talked to Chris Holbonet, who is actually the bicycle

specialist of the Department of Transportation about the idea of

what we were doing with the space and trying to keep it as

sensitive to the site as possible and had a lengthy conversation

with him on Thursday a week and a half ago -- I don't recall the

date -- about what we were planning on use of the property, the

site, and the parking plan.

MR. NETTLER: So we will continue to work with them

since there is a curb cut here, there is this closed street that

provides paved access into the property. It's basically a zoning

issue, but we will continue to work with DDOT on the issues and

have no problem in doing that and showing them what we're

planning on doing.
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MS. PITTMAN: And if I could add one point, I don't

remember the exact language, but the recommendation that we

continue to work on the parking plan was because you didn't --

the Department didn't have available basically a topographical

map that would show them exactly the location of the mature

trees, et cetera.

So I just wanted to go on record that we are fully

prepared to submit the pictures that we've shown as well as the

plan with those trees and the various areas which are not

accessible for parking because they either are steep hills or

there's a sunken garden as well, and hopefully that will satisfy

the question are we doing what we can to protect the historic

trees and property.

CHAIRPERSON GRIFFIS: Good. Thank you.

Other questions?

MEMBER ZAIDAN: You said you will be submitting

that to DDOT for their kind of reaction?

MS. PITTMAN: They had the basic plan; they did not

have all of the pictures that showed exactly the location of the

trees. We can submit that.

CHAIRPERSON GRIFFIS: Further clarifications?

Further information?

VICE CHAIRPERSON RENSHAW: Mr. Chairman, are you

suggesting that that information be submitted to the file also?

CHAIRPERSON GRIFFIS: Yes.
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MR. NETTLER: Which we have already. You have it.

I think you have a copy of the PowerPoint presentation.

MS. PITTMAN: We submitted copies of the PowerPoint

presentation that both show you pictures of the gazebo area and

where the trees are and how the cars will be located between the

trees.

CHAIRPERSON GRIFFIS: I see. They're probably

going to need something of a bit more technical nature, but we

will let that -- this is what I propose at this time, Board

members, and let me put it this way: I would move approval of

Application 16878 regarding the Lee house, Cady Lee house, for

special exception to allow the use of the existing residential

building by the nonprofit organization under Section 217,

premises, of course, at 7604 Eastern Avenue, Northwest.

I would put -- let's do some quick deliberation on

this, and I think we would put it -- I don't necessarily want a

condition, but I would put a directive in my motion of two

things. One, that would be the submission for review and comment

of the parking plan by DDOT and Office of Planning. Two, I would

also ask for the submission of the measurements that the

architect has taken on the property, and I would ask that that be

in the form, if we can loosely, but on a plan that shows me

points of height that were taken and those measurements for our

documentation, and I would look for a second on that and we can

have discussion.
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MR. PARSONS: Second.

CHAIRPERSON GRIFFIS: Thank you.

I think it's clear in terms of the special

exception, the case has been clearly laid out in terms of 217.

The issue, of course, is the discussion of 10,000 square feet.

Noting that the Board has some discretion in terms

of the exact amount of square footage as it relates to that, I

think it's important for us to get the exact documentation and

verification of that.

The other items I think have been exhausted in

terms of compliance. Clearly another issue that we have is the

parking and the arrangement of the parking. I do not think that

it is inadequate, but clearly we're concerned with the location

and how that is accessed, and I know the community is also, and I

think it only benefits the applicant in their use of the property

to utilize the expertise of the District Government and our new

Department of Transportation and their view and comment on that.

That being said, I was pleased to see that the

pavers that were mentioned in the testimony would be appropriate

for use. Obviously they're the types of pavers that would allow

grass to grow through it and wouldn't necessarily be visible as a

surface parking area.

So others can speak to that, to the motion if they

wish. I think Mr. Parsons seconded.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I am
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sensitive to the measurements issue and I would prefer to get the

measurements in hand prior to voting on this. Is this something

that can be done today? I see an indication from the architect

in the audience that it can be done today, and I would ask if we

couldn't recall the case at the end of the day and vote at that

time?

CHAIRPERSON GRIFFIS: We've got a heck of an

afternoon. Let me see just semantically, and I agree with you,

which is one of the directions -- why it's in my motion. But

let's ask Corporation Counsel.

If we were to go ahead with this motion and having

the square footage calculations and height, et cetera, be put in,

would we have a point before the final order went out that we

could actually revisit this if that was monumental enough to

reconsider, or would it take a motion for reconsideration?

MS. SANSONE: Mr. Chairman, I believe it would take

a motion for reconsideration.

CHAIRPERSON GRIFFIS: I see.

MS. SANSONE: And possibly rehearing if there is

any issue about the figures.

I don't know if we've asked the architect if she

has the figures with her today.

CHAIRPERSON GRIFFIS: Oh. Interesting point.

MS. SANSONE: Possibly she has them right now. She

does not.
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CHAIRPERSON GRIFFIS: No. Okay.

MS. SANSONE: Then that would present possibly a

problem -- not a problem, but procedural difficulties about

reopening and reconsidering votes. If the measurements could be

provided, perhaps it could be -- a bench decision could be

squeezed in early this afternoon at some point.

CHAIRPERSON GRIFFIS: Is that feasible, to pull

that together?

(Pause.)

MR. NETTLER: If I might respond to that, what the

architect has is a total figure, which we've presented. The

architect, as other architects do, when going around the building

and measuring them for herself and testified to that fact,

doesn't have a drawing that shows this height here, this height

here, this height here, but came to those conclusions which ended

up being the final figures that you saw after having verified for

herself.

What I'm essentially asking you to do is to give

credibility to her testimony and accept that testimony as an

expert as well in her ability to do that since you essentially

would require -- it would essentially require her to go back out

there and create something that doesn't presently exist, and that

certainly couldn't be done today. If you want to question her

more to be absolutely certain that how she measured it, what she

used to measure it, I mean, but her testimony is that she took
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the finished grade, she gave you testimony as to how she measured

the height of the basement, which is consistent with what the

zoning regulations require in terms of an unfinished basement,

and the measurements and what they came to, and the minimum,

actually, I recall her testimony, was that the minimum in any

particular point was four feet, but in some instances was more

than four feet was the difference, and that was -- that is

consistent with the zoning regulations.

CHAIRPERSON GRIFFIS: You're saying taking the

average is consistent.

MR. NETTLER: That's correct, particularly where

the bottom number is less than four -- is four -- is four or

greater since that's the criteria that you are supposed to

utilize under the zoning regulations.

CHAIRPERSON GRIFFIS: I mean, the issue is clear,

Board members. We did accept the architect as an expert witness,

has testified that she went and personally did the calculation

and measured, having, in fact, the ceiling dimension level --

rather noted and took the site at different points around the

entire perimeter of the building.

MR. NETTLER: And you do not have any competent

testimony to contradict it.

CHAIRPERSON GRIFFIS: Okay. I mean, the

submission, even as known in your statement and

cross-examination of the '74, we do have a site plan that has, I
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think, entered some question in the Board members' minds. I am

--

MR. NETTLER: But if you look at the site plan, it

does not give you what the finished grade is adjacent to the

basement. What it gives you is a variety of different grades

around the property, and if you looked at the analysis that was

done and the submission that was made, he's essentially talking

about an unmeasured basement height as against a variety of

different grades around the property. That's not how you measure

the height of the basement to the finished grade adjacent to that

basement area.

Even going to where the front porch is at 300-plus

is not a way of measuring what the height is of the basement as

compared to the adjacent finished grade because that's not

relevant to a measurement of the basement.

CHAIRPERSON GRIFFIS: I think it's an excellent

point. I'm going to pass this down to the Board members also and

indicate what we're showing in terms of the site and elevation.

Clearly it's not --

(Pause.)

MR. NETTLER: If there's a -- I mean, we're ones

who suffer if we're not accurate in terms of the calculations

that we've made.

CHAIRPERSON GRIFFIS: I am going to make a

suggestion to Board members. We can do this. We obviously can't
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have -- we can set this for decision at the meeting on next

Tuesday, which puts it off a week, which gives us enough time to

get the submission in. We can proceed today. As indicated, this

is self-certification, so if they are in trouble, they are going

to get it from the ZA.

Can I hear from Board members?

MR. PARSONS: I think if there is an inaccuracy or

some doubt about it, we ought to have it verified and deliberate

as to whether we want to grant a waiver rather than going to the

Zoning Administrator and having it come back.

CHAIRPERSON GRIFFIS: And having it come back.

Good point.

MR. PARSONS: I think a couple of days of

measurements would be worthwhile to get us to next week, to get

something into the record to comment on this 1974 topographic map

and its inaccuracy or accuracy.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I support

that.

CHAIRPERSON GRIFFIS: Mr. Zaidan.

MEMBER ZAIDAN: Does our schedule allow this to go

on next week? Are we okay with that?

CHAIRPERSON GRIFFIS: It will.

MEMBER ZAIDAN: Okay. Then I would support it,

yes.

CHAIRPERSON GRIFFIS: I should probably look at the
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schedule before I say that.

MS. PRUITT: Actually, in the morning, you only

have three cases; however, your afternoon agenda is very heavy.

CHAIRPERSON GRIFFIS: As the three cases that we

had this morning -- going on 12:15.

However, I don't think deliberation on this is

going to take long. I think the case is fairly in front of us

and we're looking for very specific things. So I think that may

be advantageous.

Mr. Etherly, did you have an opinion on that?

MEMBER ETHERLY: Mr. Chairman, I would be inclined

to move forward today.

CHAIRPERSON GRIFFIS: Okay.

Last word, Mr. Nettler.

MR. NETTLER: We would request that you move

forward today. If not, we are prepared to provide those to you

before your meeting next Tuesday.

CHAIRPERSON GRIFFIS: Good. I would suggest, then,

we table the motion to take it up next Tuesday, first issue in

the morning for a special public meeting, and we would ask that

-- well, staff will give you an indication of the time when we

need all that, but it shouldn't be that difficult. But clearly,

we need it before Wednesday; is that correct? That would be

today.

MS. PRUITT: Thursday. If we could have it by
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Thursday?

MR. NETTLER: No problem.

MS. BAILEY: Mr. Chairman, --

CHAIRPERSON GRIFFIS: Yes.

MS. BAILEY: -- did your directive also include

that the applicant contact DPW and OP prior to your meeting next

week?

CHAIRPERSON GRIFFIS: No, I don't think -- that is

going to take a little bit more time. I think Board members can

disagree with me, but that may be involving back and forth in

terms of review and process. If it's done by next Tuesday,

fabulous, we'll take it, but I'm not going to hold out for that,

but I appreciate your bringing that up.

Anything else?

MS. PRUITT: Just for clarification, is the special

public meeting at nine o'clock?

CHAIRPERSON GRIFFIS: Yes, let's do the special

public meeting at nine o'clock.

MS. PRUITT: Thank you, sir.

CHAIRPERSON GRIFFIS: Thanks very much.

Anything else? Is that it?

Good. Thank you, and thank you all very much for

being patient and being here this morning, and we appreciate all

the information and we will -- of course, Mr. Nettler, you will

inform everybody of the nature of the public meeting, and so we
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will see perhaps some of you next Tuesday.

Now, let's move to the next application. We can

have them set up. I'm going to just take five minutes and let

the Board stretch their legs and we will be back. So please

utilize the time to get prepared and we will get right to you.

(Recess.)

CHAIRPERSON GRIFFIS: Okay. That was a quick few

minutes and now we can sit patiently and attentively through the

next case.

Why don't we call our next case of the -- the last

case of the morning.

APPLICATION OF 2020 K STREET LP

16877 ANC-2A

MS. BAILEY: Application Number 16877 of 2020 K

Street, LP, pursuant to 11 DCMR 3103.2, for a variance from the

rear yard requirements under Section 774, and a variance from the

open court width requirements under Section 776, to allow the

redevelopment of an existing office building in the C-3-C

District at premises 2020 K Street, Northwest, Square 78, Lot

847.

Please stand to take the oath.

(Witnesses sworn.)

MS. BAILEY: Mr. Chairman, I read the case as it

was advertised, but the applicant has requested that the relief

from the rear yard requirement be charged from a variance to a
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special exception, so that decision is before the Board at this

time.

CHAIRPERSON GRIFFIS: Good. Let's take that up

right away. Have the Board members had an opportunity to review

Section 774.2?

Corporation counsel, I understand that you concur

with this finding also, that we can actually look to the rear

yard requirements as a special exception?

MS. SANSONE: Yes, Mr. Chairman. I believe the

regulation speaks to waiver, but there are no standards or

procedures in the regulations for waivers, so the most -- the

closest procedural analogy would be a special exception, so that

would probably be the most correct way to proceed.

CHAIRPERSON GRIFFIS: Good. Thank you for that

clarification.

Board members, any questions?

Can I hear any objection to taking this up as a

special exception? Not seeing any, I take it as a concession

that we can move ahead with this as a special exception.

Okay. I think we're ready to proceed.

MR. EPTING: John Epting from Shaw, Pittman. Good

afternoon. We are going to be brief.

CHAIRPERSON GRIFFIS: Yes.

MR. EPTING: We are not going to talk about bike

paths. We are here for special exception relief for the rear
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yard from a variance from the court requirements for 2020 K

Street, Northwest.

It is presently an office, ground-floor retail and

garage, it's 108 feet tall, a little over six and a half FAR.

Through TDRs, we're proposing to go to a 130-feet 10-FAR

building, the same uses.

We're in the new downtown TDR receiving zone, which

was created as part of the Downtown Development District in the

early '90s to give incentives for development downtown and move

development offsite into areas where the city wanted more

commercial development to go.

This is one of the first buildings we know of that

is being redeveloped while the existing building stands as

opposed to tearing the building down and starting all over again

as a matter-of-right building.

So with that, I have included in our statement as

Exhibit G the resume of David King as an expert. I have extra

copies, too, which we can pass out also and I ask that you

consider him an expert in architecture.

CHAIRPERSON GRIFFIS: Let's just take it up right

now.

Board members, it was submitted in the original

submission. You have copies in front of you. Any questions?

Any objection?

MR. PARSONS: I am sure he has been qualified as an
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expert before this Board before.

MR. EPTING: Absolutely.

CHAIRPERSON GRIFFIS: But we don't like standing on

precedence; we like to go through all the motions.

MR. PARSONS: I will only ask Mr. King what is he

president of?

CHAIRPERSON GRIFFIS: Right.

(Laughter.)

MR. EPTING: He can address that.

CHAIRPERSON GRIFFIS: The president. Actually, do

you want to just touch on that?

MR. KING: I'm the chairman of Smith Group. It's a

nationwide architecture and engineering and planning firm.

CHAIRPERSON GRIFFIS: Okay. I would then suggest

that we take him in as an expert witness on architecture unless

there is any objection to be stated. Not seeing any, we will

take it as a consensus and move on.

MR. EPTING: Our first witness is Bob Knopf of

Quadrangle. He's going to talk about the firm's experience in

office buildings and talk briefly about this building.

CHAIRPERSON GRIFFIS: Okay. Good. And I think

brief is an important adjective to use, not because we're pressed

for time. Frankly, I'm prepared to continue to the end of the

night with this case; however, I don't see the need for it. I

think it's very straightforward in terms of what was submitted.
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Clearly we're looking at the possibility of filling

in a court that is not required or doing something that would

continue the use of light and air for this property and the

adjacent property. The rear yard would come up, too, and I

think you will speak briefly to that, but I think it's fairly

straightforwardly laid out in the case.

So with that, I will turn to you.

TESTIMONY OF BOB KNOPF

MR. KNOPF: Thank you very much. For the record,

I'm Bob Knopf. Our address is 1001 G Street, Northwest,

Washington, D.C. We're here because what we want to do is to

basically use the existing zoning regulations and put an addition

on this building as opposed to redeveloping it.

What we think happens as a result of that is we end

up with increased light and air because of a voluntary setback

which we have imposed on ourselves, which is right now known as

the court. You will note that in this building, there is both a

court and a rear-yard setback. Were we to redevelop the site, we

would only have a rear-yard setback, and so what we're looking to

do is to add three floors on top of the existing building and we

think as a result of that, the surrounding buildings will have

improved light and air as opposed to if we were to redevelop it

and build all the way out to our property line, which is our

matter of right.

With that, I'm going to turn over the drawings to
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David King.

CHAIRPERSON GRIFFIS: Great. Thank you.

Actually, any questions? Okay.

TESTIMONY OF DAVID KING

MR. KING: For the record, I'm David King with the

Smith Group.

We think this is case is fairly straightforward.

The neighborhood is redeveloping at 130-foot height limit both

because of some of the widths of the streets, but also as a

receiving zone for the TDRs. The original building you can see

in the upper photograph. We're already facing 130-foot buildings

as neighbors.

Our proposal is to add three stories. The original

height is 90 feet. You can see the three-floor extension from

the original headline up to the top, and it extends the

architecture of the original building mostly in glass to that

130-foot height limit.

There are two issues at hand. One is the court,

and you can actually see a view of it here off of K Street. For

obviously good and solid self-serving reasons, the original

developers wanted as many windows in the building as they could

get, so they provided both a rear yard and a court. The current

code allows you to do either a court or a rear yard because we're

on a corner lot, and that court was sized -- in its current

width, it was sized exactly to meet the court requirements, which
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still exist.

So you can see the court measuring point above the

restaurant extension, the original cornice line of the building,

and now we're proposing to go three stories higher.

We feel that this meets the variance conditions --

excuse me.

CHAIRPERSON GRIFFIS: A quick question in terms of

just how you established that it is an actual court, not, for

instance, a side-yard setback and the court is created because of

that one-story structure.

MR. KING: Right. The side yard has to be measured

off the grade. It is then technically a court, and they allow

you to measure up to 20 feet.

The variance looks at uniqueness, practical

difficulties and public good, and we think clearly on the public

good side of things, not only ourselves, but our neighbor and the

building to the rear benefit from what would be a non-conforming

court. Practical difficulties are we don't want to make a choice

like this and take everyone's windows away to be matter of right.

That struck us as fairly nonsensical. The uniqueness is they

provided both conditions to begin with, and I think it is for the

public good.

The second issue we believe is equally

straightforward is the rear yard. There is quite a sizeable

alley effectively created by the rear yards for the buildings.
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This one goes up to 130 feet and does courts for its corner-lot

requirement.

We were in -- we had an original rear yard of 22

foot and 11 inches, almost 23 feet, because the original design

actually took the center line of the alley and used that rear

yard to provide loading space. If you remember the building,

there's lots of restaurants in it. And so we are able to -- you

can see the requirement, by going higher, would require us to

move back about two foot six inches roughly, two-five and a

quarter. But the way that court is measured, we would have to

actually rip the entire rear wall off the building for the length

of it because it's not an angle of repose; it's a vertical

dimension.

So for us, we feel like we are more than adequate

in providing light and air to both our neighbor and ourselves,

that our parking and loading requirements remain undisturbed, and

therefore we meet the term of that special exception.

CHAIRPERSON GRIFFIS: Good. Thank you.

MEMBER ZAIDAN: Could you refer to the first panel

there and show me the height measurement -- well, actually, that

one right there is fine -- where the 130-foot marker is again?

MR. KING: Sure.

MEMBER ZAIDAN: Okay.

MR. KING: Obviously some of the buildings that are

pulling up at 130 feet are doing it off of measuring points on
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Pennsylvania.

MEMBER ZAIDAN: Right.

MR. KING: There has been one building with TDRs

redeveloped at 130 feet on K Street.

MEMBER ZAIDAN: Okay.

MR. KING: There's another one that is underway,

that will come before you, I'm sure, there's a couple of

matter-of-right things, and then this is our proposed site.

MEMBER ZAIDAN: Right.

MR. KING: The pink is the non-conforming court

area between 2000 and the 2020 building.

MEMBER ZAIDAN: Okay.

CHAIRPERSON GRIFFIS: Are you looking for the

specific height of the building?

MEMBER ZAIDAN: Yes. Actually, that was good

information as well. But the panel that you just took down --

CHAIRPERSON GRIFFIS: Where do you establish the

130 feet?

MEMBER ZAIDAN: Yes.

MR. KING: Off the front door.

MEMBER ZAIDAN: No, I mean at the top. I mean,

you're going all the way to -- okay. You're not counting the top

of the penthouse.

MR. KING: Right.

MEMBER ZAIDAN: Okay.
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MR. KING: Now, the penthouse in both calculations,

the 108 feet includes the original 18-foot penthouse.

MEMBER ZAIDAN: Okay. Okay. Thank you.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, if I may,

on the previous panel, if you would take the front one down, the

building -- I'm looking at the top photograph and the building

that is over your height, where is that on the map? That's what

I thought. Thank you.

MR. EPTING: That's 2099 Pennsylvania.

VICE CHAIRPERSON RENSHAW: Thanks.

CHAIRPERSON GRIFFIS: Any other questions at this

time?

VICE CHAIRPERSON RENSHAW: Question for the

applicant.

If you are adding three additional floors

containing 103,000 gross square feet of office space, don't you

need additional parking?

MR. KNOPF: Actually, additional parking was

provided with the building when it was originally constructed.

VICE CHAIRPERSON RENSHAW: Could you explain that a

bit for us.

MR. KNOPF: Yes. Under the original building

design, they actually added additional levels to the parking

garage over and above what was required, and so we're able to

accommodate the additional parking requirement required by our
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addition through the existing spaces.

CHAIRPERSON GRIFFIS: So your testimony is that

clearly it is in compliance with required parking with the

addition.

MR. KNOPF: Absolutely.

CHAIRPERSON GRIFFIS: Okay.

MR. EPTING: And we actually provided that

information to the Office of Planning and it is reflected in the

OP report.

CHAIRPERSON GRIFFIS: Yes. Exactly. Good.

Okay. Other questions?

We will save time for just a closing remark, but I

want to -- first of all, we appreciate the completeness of the

submission on this, but also indicate, as was submitted in the

written documentation, the importance of having TDR receiver

areas be utilized. This clearly being Pennsylvania Avenue works

well for, one, I think the height, but also in terms of the mass.

I mean, this is an appropriate place, which is probably why they

picked it as a receiver zone.

But nonetheless, we appreciate taking a look at

this, and let us go to Office of Planning for their report at

this time.

REPORT BY THE OFFICE OF PLANNING

STEPHEN COCHRAN

MR. COCHRAN: For the record, my name is Stephen



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

125

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cochran, Office of Planning.

Given that the report was in on time, we are

pleased to let the report stand on its own. There would be a

couple points I would like to clarify.

Mr. Zaidan's question about the height, I

understand there were -- it was measured with -- the applicant

report included measurements of height with the penthouse, which

is contrary to the way that we usually see them being measured.

And so while it was confusing, it was internally consistent.

With respect to the parking, if you look at the

Table 1 on page 4 of the OP report, you can see how the -- it

calculated out to exactly 235 spaces, which is what they had

provided.

Unless the Commission has any questions, that would

be the end of the --

CHAIRPERSON GRIFFIS: The Commission may, but --

MR. COCHRAN: The Commission may, but what about

the Board? Yes.

CHAIRPERSON GRIFFIS: With the Board, I don't know.

Let's ask.

Board members, questions of Office of Planning?

Good.

First of all, I think the applicant submission, and

Office of Planning reiterates, it does a good job of outlining

the options. You've touched on it in the written submission as
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appropriate in terms of what could happen and impact as stated,

but I want to reemphasize that it would actually create as a

matter of right a detriment in many respects to this property and

the adjacent property, that is filling in the court or, quite

frankly -- well, demolishing the entire building and building a

new one, although architecturally it might give a great

opportunity to do something brand new downtown, which is an

exciting opportunity, but nonetheless would clearly give

continued problems if not just the construction, the immediacy of

the construction problems.

I think it's well worth looking at utilizing and

adapting and adding to a current mixed-use building which is

important for the downtown area.

Applicant have any cross-examination or questions

of Office of Planning?

MR. EPTING: None.

CHAIRPERSON GRIFFIS: Okay. Is the ANC

representative here? Okay. Very well.

Actually, I have a question of Office of Planning

and I have in my notes and I'm not putting my finger on the exact

regulation, but was this application to be submitted to OP, DPW

and DHCD? Did I see that somewhere?

MR. COCHRAN: In the Office of Planning report, we

said that we would be consulting further with DPW, now DDOT.

CHAIRPERSON GRIFFIS: Okay.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

127

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. COCHRAN: They are in the middle of

reorganization, and since this already met the parking

requirements, they decided that they did not need to weigh on

this.

CHAIRPERSON GRIFFIS: Okay. Well, being a precise

Board that we are, Section 774.2 which -- gives us the ability to

look at the rear yard as a special exception as long as it's in

the requirements for the standard of 774.3 and 774.6.

Seven-seven-four-point-six indicates that this has to be reviewed

in writing, all the relevant District departments. I'm not sure

in this case -- actually, let me go to Corp counsel and make sure

that we can waive that requirement of the regulations.

MS. SANSONE: Mr. Chairman, it will take me a

minute to find it, but there is another regulation that provides

when the agencies do not have their reports in in the required

amount of time, then the Board does not need to wait to receive

that report to make a decision.

CHAIRPERSON GRIFFIS: But have we established the

base point that all of these were referred to those agencies?

Maybe Office of Planning can talk to that. I don't mean to

belabor this for this particular applicant, but --

MS. PRUITT: Actually, I believe they have. We

always refer to them. I believe it's really they just need to

coordinate with them, and OP is sort of the person who brings all

the ideas to the table with their reports. We generally don't
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get individual reports --

CHAIRPERSON GRIFFIS: Okay.

MS. PRUITT: -- such as consultations.

CHAIRPERSON GRIFFIS: I appreciate that. I

certainly wouldn't want this coming back to be a difficulty just

on the matter of semantics. So let's move on, then. It looks

like it was referred to all the agencies that were appropriate.

Okay. I don't have any other government reports

listed. The ANC report was not on file. Did we -- we still

don't have an ANC report. Are you aware of an ANC report on

this?

MR. EPTING: They did not have a quorum.

CHAIRPERSON GRIFFIS: I see. ANC-2A. Okay.

MR. EPTING: One of the people resigned the day

before or something.

CHAIRPERSON GRIFFIS: I see. This probably just

tipped it over the edge for some of them.

MR. EPTING: I don't think it was us.

CHAIRPERSON GRIFFIS: Oh, it wasn't you. Okay.

Okay.

Are there others here today to give testimony,

either in support or in opposition of that application? Okay.

Not seeing any indication.

I also want to make note, in the written

submission, the applicant did reference a court case, Claris v.
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St. Vayator, I think is the way you pronounce it, but I'm not

sure, versus, of course, the D.C. BZA, and that was establishing,

and I think we all are well aware of this, but establishing the

site as the exceptional situation condition which has been given

testimony on, and that is, of course, the existing rear yard and

the existing courtyard.

With that, any other last questions of the

applicant?

We can go to closing remarks, then, if we are

ready. Very well, then, why don't we do that.

CLOSING REMARKS BY JOHN EPTING

ON BEHALF OF THE APPLICANT

MR. EPTING: Okay. I think the record shows and

Mr. King demonstrated that we meet the variance for the court and

the waiver for the rear yard. No adverse impacts from this, and

actually we think it's better than it would be as a

matter-of-right project. We would like a bench decision, if you

could, and a summary order so we could move on, and we appreciate

the time.

CHAIRPERSON GRIFFIS: Good. Thank you very much,

and we appreciate your patience sitting through the morning,

although that has no bearing on our deliberations for this

application.

Any other final questions?

I would then move that we approve Application 16877
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of 2020 K Street, LP, and that is, of course, under Section 774

-- or rather, let me say for the variance from the open court

with requirements under 776, and a special exception -- oh, now

I'm just getting that all turned around. No, no, no, that's

right. Okay. And a special exception for the rear yard relief

under 774.2, and that is, of course, to allow the redevelopment

of the existing office building at premises 2020 K Street,

Northwest. I would ask for a second.

VICE CHAIRPERSON RENSHAW: Second.

CHAIRPERSON GRIFFIS: Thank you, Mr. Renshaw.

Of course, the testimony today and also the written

testimony that was given established the situation this building

is in, one, being the receiver of TDRs; secondly, actually having

created a courtyard for light and air on the existing building,

adjacent building, which was not a requirement, in addition to

the rear yard. I think clearly, as stated in the written and in

the testimony today that the physical characteristics that have

established this unique condition were clearly set forth. I

think they are very strong in terms of detriment to public good,

not having any, but rather actually maintaining a benefit to the

public good.

Consistent with the general intent and purposes of

the zoning regulations, we didn't get a lot into it, although the

written submission in the record shows, again I would reiterate

the fact that this is the absolutely appropriate area on
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Pennsylvania Avenue to do a height and a mass of a building like

this.

I think it is also reinforced in terms of the

zoning regulations that this is a mixed-use retail at the ground

floor that animates Pennsylvania Avenue, which is an important

aspect of all basic urban design and dynamics.

MR. EPTING: It's actually K Street.

CHAIRPERSON GRIFFIS: Did I say -- I keep saying

Pennsylvania, don't I?

MR. EPTING: It's probably a better address. Maybe

we could move up.

CHAIRPERSON GRIFFIS: K Street. Sorry about that.

MR. EPTING: If you could do that for us, it would

be good.

CHAIRPERSON GRIFFIS: Yes.

MR. PARSONS: Mr. Chairman, I think you are just

confusing Holland & Knight with Shaw Pittman.

(Laughter.)

CHAIRPERSON GRIFFIS: We must have had a

Pennsylvania Avenue something today. I'm sorry. K Street. And

I will -- certainly any written order going out will indicate

that. That being said, K Street holds the same value. In fact,

in my mind, I see what I was thinking about.

All right. Enough out of me. I'm staring at the

map. I'm not sure why I was thinking that. Okay.
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MEMBER ZAIDAN: Just before we take a vote on the

motion, I just would like to hear from Corp Counsel about whether

or not we can proceed under 774.6 because it seems like there is

a technical issue there.

MS. SANSONE: Mr. Chairman, we did have -- we did

find BZA Exhibit 17 which was a timely referral to the Department

of Public Works, --

CHAIRPERSON GRIFFIS: Indeed.

MS. SANSONE: -- now DDOT, on April 1st.

CHAIRPERSON GRIFFIS: Okay.

MS. SANSONE: So that takes care of that

department.

The Section 774.6 requires the referral be made

from the Board to the Office of Planning for coordination of

other relevant agencies. The referral to the Office of Planning

was obviously made. Apparently there is some feeling that the

other two agencies that are named, DHCD and then the State

Historic Preservation Office, were not relevant to this

application, so that would not be any -- that would not bar the

Board from proceeding.

MR. COCHRAN: All right. And since the State

Historic Preservation Office is now part of OP, it's included.

CHAIRPERSON GRIFFIS: Okay. So the point is they

are all okay.

MR. COCHRAN: Absolutely.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

133

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIRPERSON GRIFFIS: We've done the reporting.

Okay. Fabulous.

Any other discussion speaking to the motion? It

has been seconded. Then I would ask for all those in favor,

signify by saying aye.

(Chorus of ayes.)

CHAIRPERSON GRIFFIS: And opposed?

(No response.)

CHAIRPERSON GRIFFIS: And we do thank you for your

patience this morning.

Are you requesting a summary order? I'm not sure

if I understand.

MR. EPTING: Yes, we are. Yes.

CHAIRPERSON GRIFFIS: Okay. I don't see any

difficulty or problem doing a summary order at this time, so we

can do that, in which case why don't we record the vote.

MS. BAILEY: The vote is recorded as five-zero-zero

to approve the application. Mr. Griffis made the motion, Mrs.

Renshaw second, Mr. Parsons, Mr. Etherly, Mr. Zaidan in support

of the application. That's the summary order, Mr. Chairman.

Mr. Chairman, are all of the plans that are on the

easel, are all of those documents in the file?

MR. EPTING: Different variations of them are.

CHAIRPERSON GRIFFIS: Okay.

MR. EPTING: We could shoot them and bring them
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down.

CHAIRPERSON GRIFFIS: I think that would be

appropriate to just have that submitted into the record.

MR. EPTING: That's fine.

CHAIRPERSON GRIFFIS: Good.

Anything else, then?

MS. BAILEY: No, sir, that's it.

CHAIRPERSON GRIFFIS: Great. I wish you all a

great afternoon.

Ms. Renshaw.

VICE CHAIRPERSON RENSHAW: Just a question. When

you put a top knot on a building, does the floor below the roof,

the existing roof, have to move out, or do --

MR. EPTING: They try not to.

VICE CHAIRPERSON RENSHAW: They stay in the

building?

MR. EPTING: This is entirely over the to of the

existing building.

VICE CHAIRPERSON RENSHAW: Oh. And they don't have

a headache.

CHAIRPERSON GRIFFIS: We hope not, right?

VICE CHAIRPERSON RENSHAW: Thank you.

MR. KNOPF: Thank you very much. Appreciate your

time.

CHAIRPERSON GRIFFIS: Great. Thank you very much.
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MR. EPTING: Thank you.

CHAIRPERSON GRIFFIS: And with that, I will adjourn

the public hearing of 11 June 2002 in the morning.

(Whereupon, at 12:45 p.m., the morning session of

the public hearing concluded.)
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N

(3:15 p.m.)

CHAIRPERSON GRIFFIS: We are going to, of course,

greet everybody and say good afternoon, ladies and gentlemen, and

I am now going to call the afternoon public hearing to order.

This is the 11 June 2002 public hearing of the

Board of Zoning Adjustment of the District of Columbia. My name

is Geoff Griffis, Chairperson. Joining me today is Madam Vice

Chair, Ms. Anne Renshaw. Also Mr. Curtis Etherly will be joining

us for the rest of the afternoon and Mr. David Zaidan

representing the National Capital Planning Commission is with us

today. We are not represented by a Zoning Commission member this

afternoon due to a scheduling problem with Mr. Parsons.

Copies of today's hearing are available, too. They

are located at the table, and if there aren't any left, we can

get some more out there.

Let me just state a few housekeeping things. This

proceeding is being recorded for the record; therefore, everyone

coming forward must speak into the microphone and I will give you

all sorts of instructions on that. I'm also going to ask that

you fill out two witness cards when coming forward to speak to

the Board. Witness cards go to the recorder to my right. When

addressing the Board coming forward, you will give your name and

address. I would ask that we refrain from any disruptive noises

in the hearing room so that we don't interrupt anybody's
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testimony or our concentration on the case.

All persons planning to testify, of course, in

favor or in opposition will be called and I will give an entire

schedule and proceedings for that for this afternoon.

The order for procedures for special exceptions and

variances will be, first, statement of witnesses of the

applicant; second will be government reports, including Office of

Planning and any other attendant to the application; third will

be a report from the ANC; fourth will be parties or persons in

support; fifth will be parties or persons in opposition; and

sixth would be finally closing remarks by the applicant.

Cross-examination of witnesses is permitted by the

applicant or parties. The ANC within which the property is

located is automatically a party in the case.

The record will be closed at the conclusion of each

case except for any materials specifically requested by the

Board. The Board and staff will specify at the end of the

hearing exactly what is expected and the date when persons must

submit evidence to the Office of Zoning. After the record is

closed, clearly no other information would be accepted by the

Board.

The Sunshine Act requires that the public hearing

on each case be held in the open before the public. The Board

may, however, consistent with its rules of procedure and the

Sunshine Act, enter executive session during or after public
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hearing on a case for purposes of reviewing the record or

deliberating on the case. The decision of the Board in these

contested cases must be based exclusively on the record and

therefore we ask, so we don't give an appearance to the contrary,

that persons please not engage the Board members in any

conversation today. After that, we're okay, you can talk to us.

Please, if I haven't already indicated, turn off

all beepers and cell phones so we don't have any interruptions of

the proceedings, and we will make every effort to end this

afternoon session at a reasonable hour, that being undefined at

the moment; however, we're shooting for six o'clock. I will

update people as we proceed and as the cases go forward.

At this time, the Board will consider any

additional preliminary matters that we haven't already

ascertained. Preliminary matters are those that relate to

whether a case really should be heard today such as request for a

postponement, continuance or withdrawal, or whether proper and

adequate notice of the hearing has been given.

If you are not prepared to go forward today or if

you believe the Board should not proceed, now is the time to

raise such a matter.

I would ask staff if they had any preliminary

matters for the Board that we haven't already entertained.

MS. BAILEY: Not at this time, Mr. Chairman.

CHAIRPERSON GRIFFIS: Good. Thank you very much.
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Does anyone else have any other preliminaries that

we haven't heard? Not seeing that, I am going to, as stated, be

a little flexible with the schedule. In my ascertainment of the

second case in the afternoon, it appears that we may be, in fact,

more expeditious if we call the second case in the afternoon,

which is the application of Greystar Atlantic Company, 16881.

Can I get a representative of the applicant up here

just for a quick question?

MR. GLASGOW: Yes, sir.

CHAIRPERSON GRIFFIS: Can you give me your name?

MR. GLASGOW: Yes. I'm Norman M. Glasgow, Jr. of

the law firm of Holland & Knight representing the applicant.

CHAIRPERSON GRIFFIS: Okay. Are you prepared to go

forward right now?

MR. GLASGOW: Yes, sir.

CHAIRPERSON GRIFFIS: Okay. Why don't we do that.

And what is your anticipation of the presentation of your case

time-wise?

MR. GLASGOW: About 15 or 20 minutes.

CHAIRPERSON GRIFFIS: Okay. I say we do that and

get through this case and then move to the afternoon, the first

case in the afternoon, which my ascertainment is it will take

more time and concentration from the Board and it would be more

efficient and effective for us to do it in this manner.

MS. BAILEY: Should I proceed, Mr. Chairman?
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CHAIRPERSON GRIFFIS: Yes. Thank you very much.

APPLICATION OF GREYSTAR ATLANTIC COMPANY

16881 ANC-2C

MS. BAILEY: Application Number 16881 of Greystar

Atlantic Company, pursuant to 11 DCMR 3104.1, for a special

exception to permit more than one roof structure under Section

41, and pursuant to Subsection 3103.2, a variance from the lot

occupancy requirements under Section 772, and a variance from the

side yard requirements under Section 775, to construct an

apartment house with ground-floor retail in the DD/C-2-C District

at premises 4th and Massachusetts Avenue, Northwest, Square 517,

Lots 40, 41, 47, 48, 803 through 805, 808, 809, 811 through 817,

854, 855, 857 through 863, 868 through 870.

Please stand to take the oath.

(Witnesses sworn.)

MS. BAILEY: Mr. Chairman, very briefly, the

applicant indicated that relief is no longer needed from the side

yard requirement.

CHAIRPERSON GRIFFIS: Do we want to believe him on

that?

MS. BAILEY: Yes, we do.

CHAIRPERSON GRIFFIS: Okay. Good. Then that will

be so noted. We're not looking at side yards at this point in

case we stumble across one, in which case let's move quickly on.

I'll turn it over to you.
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MR. GLASGOW: Yes, sir.

CHAIRPERSON GRIFFIS: And forgive my taking off my

coat, but it's darn hot in here already.

MR. GLASGOW: Feel free.

CHAIRPERSON GRIFFIS: Yes, indeed.

MR. GLASGOW: Okay. Thank you, Mr. Chairman.

For the record, my name is Norman M. Glasgow, Jr.

with the law firm of Holland & Knight. Here with me this

afternoon are Mr. Don Deutsch of Greystar Atlantic, applicant in

this case; Mr. Phil Esocoff of Esocoff Associates, architect in

the case; Sacha Rosen of his firm with the boards. Down at the

end of the table here is Mr. Steven Sher of Holland & Knight and

Mr. Sloan of Bovis-Lend Lease Construction, contractor for the

project, is also here in attendance.

Mr. Sher, Mr. Esocoff and Mr. Sloan will be offered

as expert witnesses in the fields of land planning, architecture

and construction respectively. Mr. Sher and Mr. Esocoff have

previously been accepted as experts by this Board in the past.

Mr. Hughes of Holland & Knight will give the curricula vitae of

Mr. Sloan, who is here for questions if the Board has any. I

think we can proceed pretty promptly through our presentation.

CHAIRPERSON GRIFFIS: And what did you say his

expertise was?

MR. GLASGOW: It's with construction.

CHAIRPERSON GRIFFIS: I see.
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MR. GLASGOW: With construction costs and

management of the project.

CHAIRPERSON GRIFFIS: I see.

MR. GLASGOW: With the permission of the board, I

would like to present a brief opening statement and then proceed

with the testimony of the witnesses.

CHAIRPERSON GRIFFIS: Do you want to take up your

expert witnesses first?

MR. GLASGOW: Yes. Mr. Sher and Mr. Esocoff have

previously been accepted as expert witnesses by the Board.

CHAIRPERSON GRIFFIS: That doesn't mean we're going

to accept them today.

MR. GLASGOW: Well, hopefully you will.

CHAIRPERSON GRIFFIS: I see. All right. Well

let's be formal here and go to any questions or objections from

the Board. In terms of Mr. Sher and Mr. Esocoff, clearly well

established and, as stated, have been accepted as expert

witnesses. Unless there is any voiced opposition, I would take

as a consensus of the Board we accept them as expert witnesses in

this application.

MR. GLASGOW: Thank you.

CHAIRPERSON GRIFFIS: Mr. Sloan is also being

proffered as an expert witness in construction, you said

construction management and cost --

MR. GLASGOW: Yes.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

143

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIRPERSON GRIFFIS: -- and means and methods

basically, you could say; is that correct?

MR. GLASGOW: I think that that's a correct

statement.

CHAIRPERSON GRIFFIS: Okay. Well, we like to have

usually information on expert witnesses that go beyond 20 pages;

however, as you only have about 15 on this one, I think we can

probably get some information out of it.

Clearly, I think, without any sort of joking

around, from a quick review, there's 22 years of experience in

the building industry with Bovis-Lend Lease, which is obviously a

world-known and respected company in this area if not many other

areas, and I think if there's no objection, we could -- not

having any voiced objections, we could take as a consensus of the

Board that Mr. Sloan would be accepted as an expert witness in

construction means and methods.

MR. GLASGOW: Thank you, Mr. Chairman.

As a preliminary matter, we have received approval

of the Commission of Fine Arts, we have the support of the

Advisory Neighborhood Commission and we have the support of the

Office of Planning. I believe all of those documents are part of

your record. Two of those are within the statement of applicant,

the Commission of Fine Arts' approval and the letter from the

ANC.

We ask for approval of the special exception for
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multiple roof structures of unequal height and a variance from

the lot occupancy provisions.

In addition, the subject property as of yesterday

is now known as Lot 51, Square 517, instead of the listed

numerous lots in the statement of the applicant. That

subdivision was just recorded.

CHAIRPERSON GRIFFIS: And that doesn't affect,

anyway, the relief requested.

MR. GLASGOW: The relief that's required, no.

We've just -- we probably -- if the Board is inclined to grant

the application, we probably would put in a parenthesis after all

of those lot numbers "Now known as Lot 51."

I do want to confirm that the Board does have a

copy of the statement of applicant that was filed May 28th.

CHAIRPERSON GRIFFIS: We have it and have read it.

MR. GLASGOW: Thank you.

The applicant is unaware of any opposition to this

case and believes that the statement of the applicant at pages 1

to 22 and the report of the Office of Planning set forth in great

detail the nature of the relief requested and the various bases

upon which the applicant meets its burden of proof. Those

documents discuss the unique and exceptional situations or

conditions which affect this triangular-shaped piece of property,

including the notch for the firehouse along Massachusetts Avenue,

which I think you would see in the plans that were submitted and
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in Exhibit A of the Statement of Applicant.

We also note that there are unique situations

affecting the property with respect to the underpinning of the

firehouse and the apartment building located to the west along H

Street, and that facade of the apartment building along H Street

that I'm talking about that abuts the site does not have any

fenestration in it and the impact of the Fine Arts review on the

design materials and costs of the building. These factors result

in a practical difficulty concerning lot occupancy variances,

will be explained in more detail by the witnesses and it has been

explained by the OP report and the applicant's statement.

We further believe that there will be no

substantial detriment to the public good by approving the

variance requested. With respect to the roof structure special

exception, denial of the special exception will only adversely

impact the roof deck, residential recreation space being

provided, and will cause substantially more construction of roof

structure area which is not needed for the project and is not in

the best interest of the community or the District.

Just quickly with respect to the Statement of

Applicant, I have already referenced Exhibit A, which is an

outline of the site.

Exhibit C is a zoning map showing the subject

property being located in the DD/C-2-C District.

Exhibit D are photographs of the subject property,
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which is basically a vacant parking lot.

Exhibit E through H are outlines of the testimony

of the witnesses.

Exhibit I are a set of plans of the project.

Exhibit J is a copy of the Zoning Commission order

in Case Number 940 wherein it was set forth that the development

of this site and Square 517 would be predominantly a residential

use. It was part of the amenity package for the Woodward &

Lothrop PUD.

Exhibit K is a declaration of covenants and

restrictions, also noting that Square 517 would be restricted to

residential development of as much as 330,000 square feet of

residential-type uses with the developer also being permitted to

use grade-level and below-grade-level space for commercial

purposes, for retail-type purposes.

Exhibit L is the planned unit development covenant

for the Woodward & Lothrop site.

Exhibit M is an order of the Board granting relief

to the project next door at 450 Massachusetts Avenue.

Exhibit N is the Fine Arts Commission approval for

the height, mass and the setbacks of the concept design.

Exhibit O is the ANC letter.

If there are no preliminary questions, I would like

to proceed with the testimony of the witnesses.

CHAIRPERSON GRIFFIS: Is someone -- I don't
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necessarily think we need to go into a lot of the PUD. I think

it's fairly clear in terms of why this has to be. But just for

clarification, it was written and submitted that there is a

minimum square footage required on this for residential. It was

over 100,000 to a maximum of three-plus square feet, correct?

MR. GLASGOW: Right.

CHAIRPERSON GRIFFIS: I mean, it was that specific

in terms of what needed to go into this, and the basic intention

of that was to maximize the residential use on this square; is

that correct?

MR. GLASGOW: Yes, sir. The 200,000 square feet

came as a result of -- I was negotiating on behalf of the

applicant, Douglas Jemel, in the Woodies' case, and I wanted our

minimum number to be as low as possible.

CHAIRPERSON GRIFFIS: I see.

MR. GLASGOW: Charlie Docter and the Residential

Coalition, they wanted the residential number as high as

possible. So it was more along the lines of just protecting the

client in case there was just a much smaller residential

building. The intent of all the parties was always to maximize

the amount of residential on this site.

CHAIRPERSON GRIFFIS: Good. Well, I think the

applicant before us clearly is going towards that.

Mr. Zaidan.

MEMBER ZAIDAN: I've got a question about the
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letter from CFA. The organization likes to give conceptual

approvals and have people come back with modifications or

anything, and I see that they've noted -- I see the word

"concept" in the approval letter. Do you guys have to go back to

them with modifications any time?

MR. GLASGOW: We were back with them in May and

showed them the plans that we're submitting today and got a

unanimous approval on that also, but we have not gotten a letter

from them on that.

MEMBER ZAIDAN: Okay. When are you anticipating

getting that? Sometime soon?

MR. GLASGOW: I would hope that we get it sometime

soon. I thought we would have it by now, but we have not

received it. But their records would show that they, in May,

also approved what you're seeing here today unanimously.

MEMBER ZAIDAN: Okay. Were there substantial

changes that you made from their February approval to -- in

between that and the May one?

MR. GLASGOW: The design was taken to a new level.

They saw the height, bulk and the setbacks on the first

go-around, and now they saw the -- you'll see the bay windows and

things like that in the design that we have now.

CHAIRPERSON GRIFFIS: You mean the detailing was

added onto --

MR. GLASGOW: The detail, yes.
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CHAIRPERSON GRIFFIS: -- the massing for the

presentation. Okay.

MR. GLASGOW: And we would still be, even with

this, with the approval that we're seeking today, we would also

-- we would want to have that be subject to any further

refinements from the Commission of Fine Arts because they do have

jurisdiction over design review of this property, so that if they

want us to further model some aspect of the project, we would

have the ability, the flexibility to do that with the approval

today.

MEMBER ZAIDAN: Okay. What is their jurisdiction?

Is that Shipstad Lewis?

MR. GLASGOW: Yes, Shipstad Lewis. It's because of

the GAO building, which is on the board.

MEMBER ZAIDAN: Oh, okay.

MR. GLASGOW: It's right across the street from us

on H Street. I know we are always looking at the Massachusetts

Avenue frontage and the point and how that all -- from a land

planning standpoint. Their jurisdiction comes because of what

they have on H Street.

MEMBER ZAIDAN: Because of GAO. Okay.

CHAIRPERSON GRIFFIS: That's a beautiful GAO

building, too, across the street.

MR. GLASGOW: We have no position on the design of

the GAO building.
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CHAIRPERSON GRIFFIS: Okay. Let's move on.

MR. GLASGOW: I would like to call the first

witness, Mr. Don Deutsch of Greystar Atlantic.

Please identify yourself for the record and proceed

with your testimony.

TESTIMONY OF DON DEUTSCH

MR. DEUTSCH: Members of the Board, good afternoon.

My name is Don Deutsch. I'm here this afternoon to speak to you

in my capacity as principal of Greystar Development Company or

Greystar Atlantic, the applicant in this case.

Greystar is excited about entering the D.C. market.

This is an important project before you today and it's important

to us.

While somewhat new to this region, Greystar is not

new to urban development. We are urban development specialists.

That's all we do in various areas of the country. We have a

high-rise project in Houston, Texas about to go underway, we have

projects in Denver, North Carolina, historic Charleston, South

Carolina, believe it or not, New Orleans, Louisiana, downtown,

really the first project in decades in the New Orleans market,

Charlotte, North Carolina, and now Washington, D.C.

All these markets have in common the desire to take

advantage of movement back towards urban core where people are

trying to live where they work and play, and that's our strategy,

that's all we focus on, and D.C. is clearly the next market for
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us, where we hope to be for a long, long time.

If you have any questions for me and who Greystar

is and who I am, I would be happy to answer those. Otherwise, as

for the details of the project, I am going to let Phil take over.

CHAIRPERSON GRIFFIS: I think that's appropriate.

Unless there are specific questions that go to this application,

I think we can move on. Thank you very much and welcome to D.C.

MR. DEUTSCH: Thank you very much. We're excited.

TESTIMONY OF PHILIP ESOCOFF

MR. ESOCOFF: As you know, my name is Philip

Esocoff, an architect here in Washington, D.C. for over 20 years.

I'm also an over-20-year resident of the District of Columbia,

so I'm here today not only for presenting this project, but glad

to present a project that will bring more taxpayers to the

District of Columbia to join us in our effort to support the

system.

We are here asking for two types of reliefs that

seem rather justified for the project. First I will orient you

to the site. It's at the apex of Square 517, which is bounded by

Massachusetts Avenue, 4th Street on the east, and on the south

8th Street.

It's a very acute triangular site and that really

has dramatic impact on the layout possibilities for the building.

It makes it extremely inefficient at the narrow end, and at the

thick end, it's kind of efficient, but only efficient in a half,
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and on top of that, we have a firehouse property that sort of

pushes into the outline of the site, which, while it adds kind of

interest architecturally and I think of that as an amenity to the

design, it does present some layout problems and economical

impacts on the property. Basically as said in the application,

it means that we have to underpin the firehouse, which is

essentially built on grade, we have to underpin it for four

floors on both its east and west side and on its outside.

The other thing that we have to underpin is

Judiciary House, which you can see in the photograph on the left,

a building from around the 1960s. That only has one basement

below grade, and so we have to go down three floors below that.

Because of the inefficiency of the layout of the parking garage

and the triangular inefficiency on top of it, we're going down

four floors and that fourth floor is completely underwater. So

we've got that problem, plus bad soils in the area, so we're

building a mat foundation about a story below where we would like

to build it, and part of that is the shape of the site, part of

it is the firehouse, which once we get to the thick part of the

site -- and let me just switch over to this drawing of the --

CHAIRPERSON GRIFFIS: While you have that there,

just a quick question on the firehouse. Is that in the ownership

of this developer?

MR. GLASGOW: No.

CHAIRPERSON GRIFFIS: It's still in the District of
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Columbia's ownership?

MR. GLASGOW: Right.

CHAIRPERSON GRIFFIS: And do we know, not that it

matters to this application, but the anticipated use? Is that to

be -- is there any known use for that at this point?

MR. GLASGOW: There has been a discussion about a

firehouse museum.

CHAIRPERSON GRIFFIS: I see.

MR. GLASGOW: But I don't know where the funding is

for that.

CHAIRPERSON GRIFFIS: That's fine. And you

obviously have some sort of agreement to utilize the underground

space below it, which is also going to the underpinning, which is

--

MR. ESOCOFF: No. In fact, we are building around

it, so that we're not doing what --

CHAIRPERSON GRIFFIS: Oh, I see. Exactly.

MR. ESOCOFF: -- was done at Calvert and

Connecticut where the building floated in mid-air.

CHAIRPERSON GRIFFIS: Exactly. Okay.

MR. ESOCOFF: So we've been building around it and

that has essentially created a piece of our site at the far west

that we can't really use, it's only 30 feet wide, so we can't get

into it and park, and we're not parking under the firehouse.

So the area of the site that would have produced
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about ten more spaces per floor is not available to us, and so we

are forced -- even if we weren't exceeding the occupancy, we

would still need to build at least half of that fourth level

still and underpin these buildings. So we're kind of stuck

between a rock and a hard place essentially.

As you can see in this parking lot diagram of the

typical parking level, you can see there are areas that are far

from what you would call your efficient double-loaded parking

garage in any event.

So we're doing the best we can, and, of course,

it's a great site because everybody gets to look out at streets,

but at the same time it means that we have to do a frontal

treatment of the facade on all levels and, in fact, if you think

about the inset area of the firehouse, we've probably generated

more area there than we get away with not building along the

party wall with Judiciary House.

So we've got 100 percent of our perimeter being

built as a front facade and, of course, it is also being built as

a front facade per the requirements of CFA. I have to say I

don't mind being thrown in that briar patch, but it does cost the

owner money and he is competing against buildings that don't have

those requirements. So where we have pre-cast heads and sills

and ornamental details and a stone base, the buildings in the

area have exposed concrete slabs, running brick and sliding

windows, all of which is a lot less expensive, and they also have
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alley elevations that can be less costly to develop.

So those really summarize a lot of the problems.

Let me just look at the other drawings.

As you're probably aware from the plans, our

residential is facing on Massachusetts Avenue. We have resident

parking coming off of there and a drop-off for a pedestrian

entrance, and we lined the retail along H Street.

Part of the problem we have with the site, and it's

also a good thing, of course, is that we are trying to come out

as close to the corner as we can. We've aligned the end of our

building generally with the alignment with the east side of the

GAO, which is just up the block from where we're having this

hearing today in order to define the urban realm, and we're also

trying to hold all of H Street and Mass Avenue, something that

has been required. It's good urban planning, but it's also a

requirement of OP and something CFA desires likewise.

So to do all those things, we have to kind of

stretch our perimeter out, and it's hard to then set back and

create unoccupied lots at the same time you're trying to create

street wall definition in an area where we have a hole just west

of our site where there's a 30-foot strip of land that belongs to

Judiciary House. It's kind of a little pipe stem, and

unfortunately that's not built on, so we've got that opening

along the Mass Avenue street frontage between it, which is 30

feet, and the alley, which is 15, so we've got a 45-foot hole in
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the street wall there that is unfortunate. So we're trying to do

as much as we can to hold up that street wall definition. Of

course, that makes for some awkward and expensive areas to build

in.

Let me just say also that this aerial photograph

that looks eastward from slightly west of our site shows how open

the urban fabric is there and how much in need of definition it

is, this being, to me, like one of the greatest sites in

Washington. To have an opportunity to design a building for it,

because it's at this nexus where ceremonial Washington,

represented by diagonal Massachusetts Avenue, meets down-home

Washington, as I like to call it, which is the street grid

leading to the Chinatown arch, and so being called upon to do

that is sort of an honor instead of a great burden and one I'm

very happy to have had the opportunity to address.

But making sure we get as much building mass out to

that corner as is practical is something that we've tried to do

so that we could sort of mark that big moment in the landscape.

In fact, it's almost a regional portal, too, because 395 also

brings people in and out of Washington right at that point, so

this is a perfect building for reverse commuters, also, which is

a great thing because people can pay taxes and work somewhere

else. We can up our tax base because there's no commuter tax.

I will be done in a moment.

This is just an overall site plan showing our
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building and the building to the left, Judiciary House on H

Street and the sort of layout of Project for Paradigm, which is

just to our left. I think it's over 400 units of housing the

same height as our building. You can see on the bottom of the

drawing the GAO and how the end of our building pretty much

approximates that and will act as an anchor. When we look north

of 4th Street, you will see the tower of our building sort of

marking where Mass Avenue crosses, and I think that will be a

good urban place-marker.

Where we have that word "side yard," that's where

we're not asking for relief anymore. We're set back enough from

the property line at that point now with the further refinement

of our design to meet the side yard requirements, although it

looks funny to have a side yard at the apex of a block.

We thought that was a good thing, to set it back

from the very back of the side where we could have -- we could

have built right up to the back of the side -- that's where our

property line is -- but we wanted to pull back about the same

dimension as we're pulled off of Massachusetts Avenue.

Because there's so much traffic there, we felt that

whatever use, even at the lower levels, even if it's retail, that

having a little bit of a buffer, foreground of landscaping and

streetscaping, would be attractive as opposed to having a bus and

fumes blowing across a sidewalk that's only about 17-feet wide at

that point, which is not much further than I am from the glass
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over there.

CHAIRPERSON GRIFFIS: Well, you are anticipating

retail on the street level also, correct?

MR. ESOCOFF: Right.

CHAIRPERSON GRIFFIS: So that may be, in fact,

animated by some sort of retail --

MR. ESOCOFF: Sure. That could be a cafe.

CHAIRPERSON GRIFFIS: Right.

MR. ESOCOFF: And we're talking to landscape

architects now. Yes, that should be -- we didn't show doors

there because we felt that that would be a great place for tables

and a cafe possibly, --

CHAIRPERSON GRIFFIS: Yes.

MR. ESOCOFF: -- or at least a view into the

interior, and we've shown lots of doors along H Street, but

obviously that might be one use or might be several uses, but

we're articulating the base so that we could have a door every 25

feet or so, which is also, I think, sort of the guidelines of

downtown development district, but just good urban design in

general.

As far as the firehouse goes, we've also -- we were

very sensitive in laying out where our service went, so that if

the firehouse is used for some other purposes, it is well served

by the service dock, because it is a small building, but it also

has space contiguous in our project should it need, say,
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curatorial space for a firehouse museum, or if it is a dining

area, part of a restaurant, if it gets converted for that kind of

a use, that those types of disruptive things don't need to be in

the firehouse, they can be an adjoining new space, and service

and delivery can happen from the rear and not be dropped off with

a bunch of trucks in front of the old firehouse.

So we're seeing that as an amenity, as the funnest

piece of the building, so we're kind of excited to have it there.

I think those kinds of curious little things actually make for a

richer urban fashion.

Let me just show you what CFA saw last that they

approved. You can see from these different views how we're

trying to create the sense of a tower at the corner. Really,

that's just coming up to the height limit. We're wrapping it

around as a screen wall because we do have setbacks, of course,

as required along Mass Avenue, and you can see we've tried to

play off the severe, simple, austere quality of the GAO and its

fine limestone facade with something that has a little bit more

curve linear and festive quality to it as a lead-in to the

festive down-home part of Washington.

Then on Mass Avenue, we took the advantage of the

area to the west of the firehouse and created what looks like

almost a sliver tower building set back 20 feet so that the

firehouse is seen with sort of a 20-foot base next to it, and

really it has created sort of, you know, another idiosyncratic
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moment along Mass Avenue which enlivens that street, so it's not

just a dead-flat wall, and it does provide units that have side

light elevations.

This view looking southeast, the end of that is

this part of our building just west of the firehouse which comes

back 20 feet and goes up.

CHAIRPERSON GRIFFIS: The Board members are going

to want you to indicate on the modeling the firehouse.

MR. ESOCOFF: Okay. The firehouse --

unfortunately, in this, we drew it accurately. We should have

drawn it a little inaccurately so you could see the firehouse.

But the firehouse is screened by this tree here. It's about 35

feet high and our piece of building here is 35 feet high. So

that when you're looking from the east and west, you actually see

the firehouse with a low cornice next to it that matches, and

then our building set back and going up behind it.

CHAIRPERSON GRIFFIS: And what Mr. Esocoff was

saying, if you see that last piece, is that tower element that

actually --

MR. ESOCOFF: Yes.

CHAIRPERSON GRIFFIS: -- is a part of the framing

around the firehouse but actually stands alone -- from a design

perspective, his statement is it stands alone as the tower

element, --

MR. ESOCOFF: Right.
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CHAIRPERSON GRIFFIS: -- and the firehouse and then

the rest of the building, also.

MR. ESOCOFF: Right.

This is a very usual type of notch to see in the

District, too. We have a very dog-eared copy of Best Addresses,

and so we're always Xeroxing them up to this scale of our

property, and that indentation on our project, which is from here

and around and back, is very similar to what you would see at

2101 Connecticut Avenue, if you know that building, in Kalorama,

it's at Kalorama. It's the one with a drop-off, it's a whole

city block, brown brick, designed by Berla -- well, not Berla &

Abel, but --

CHAIRPERSON GRIFFIS: What is the cross street?

MR. ESOCOFF: It is Kalorama and Connecticut on the

right-hand side across from the Dresden.

CHAIRPERSON GRIFFIS: Okay. Yes. Indeed. I know.

MR. ESOCOFF: And then the other building is the

Roosevelt, which is being --

CHAIRPERSON GRIFFIS: Sure.

MR. ESOCOFF: -- renovated. Those courts that

indent into that facade are almost identical in dimension. So

we're always sort of looking at those kind of precedents to see

if what we've designed will work and if it's been built, and

that's a good precedent, to know that if that turned out to be a

good building, then what you're doing has some good chance of
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being successful.

CHAIRPERSON GRIFFIS: Is the height similar of the

Roosevelt to this?

MR. ESOCOFF: I actually don't know how tall the

Roosevelt is.

CHAIRPERSON GRIFFIS: It appears just from your

imaging, I don't know, but it appears the Roosevelt possibly is a

little bit shorter.

MR. ESOCOFF: A little bit shorter.

CHAIRPERSON GRIFFIS: But I think the point is well

made --

MR. ESOCOFF: Right.

CHAIRPERSON GRIFFIS: -- in terms of that kind of

E-shaped building or H-shaped building, which is seen.

MR. ESOCOFF: Right. And, of course, we worked

very hard when we were laying out the units themselves to make

sure that people are looking diagonally out of that court, not

across it into someone else's bedroom or something. So that

takes a lot of finagling, but that's sort of the fun part of

doing residential as opposed to, say, office.

If you don't have -- I would like to stop there,

and if you have any questions --

CHAIRPERSON GRIFFIS: Why don't you just walk us

through the roof plan, if you have that.

MR. ESOCOFF: Sure.
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Actually, the roof plan is very simple. You can see

-- because of the shape of the site, we've set our penthouse back

the required 18-foot-six and it has produced sort of an

interesting odd shape. We will probably be rounding that,

working within that envelope that's allowed to make it a more

interesting -- you know, to make it a piece of the building, make

it actually a crown.

But off to the right of the pool, you can see

there's a long little sliver there, and what we've tried to do is

minimize the impact of bringing the second fire stair up. In

other words, one fire stair is within our penthouse, and you can

sort of see it's sort of our standard fire stair on the east --

on the west end of our building, right, so that fire stair comes

up within the western end of our penthouse. But because the

roof is being used for recreational open space, we need two means

of egress, and rather than try to string out our penthouse to

make one penthouse all the way to the east, we think it would be

better to have a small -- what looks like a small pavilion down

there that's really just the second fire stair, and we would work

that into some kind of trellises or some other types of allowable

elements up there to define a really nice, attractive, landscaped

recreational open space.

CHAIRPERSON GRIFFIS: And your application today

is, first, twofold in terms of relief from 411, but that is two

separate penthouses and also the differing height, and I believe
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the written submission states that you don't want to go to 18.6

to align the roof height of the large mechanical penthouse. The

stair penthouse is actually going to be smaller in height; is

that correct?

MR. ESOCOFF: Right. We would like the latitude to

make it smaller in height, let me just say that, because if we

say ten feet, then all of a sudden, it will turn out it needs to

be eleven.

CHAIRPERSON GRIFFIS: Right.

MR. ESOCOFF: But I would like to say we would like

latitude to make it a dissimilar height that is flattering but

just not rounded up necessarily.

CHAIRPERSON GRIFFIS: And I think for this

particular application, the exact dimension of that wouldn't be

important. I think the importance is the relief from having the

similar height roof from the 18.6.

MR. ESOCOFF: Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. ESOCOFF: I look forward to some day talking

more in open forum about penthouses and their development in the

District and creating a better skyline for the District from

these roof terraces.

CHAIRPERSON GRIFFIS: Okay. Well, you know,

Section 411 seems to be a difficult one at best and is written I

think for a much more commercial building, in fact even a more
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suburban commercial building.

Clearly we've seen this numerous times in

residential buildings where you have the stair separation and we

look for the recreation space and the animation of rooftops where

it's difficult to accommodate, as this application is, two

code-compliant separation egress stairs without joining them

together with a penthouse that then renders the roof non-useable.

MR. ESOCOFF: Especially if you start following

strictly the 25 foot minimum distance rule, which, you know,

would then start to create these little nooks and crannies that

you couldn't use.

CHAIRPERSON GRIFFIS: Right.

MR. ESOCOFF: And maybe some of that ought to be

written in a more -- I don't know -- in a way that would allow

people to take a more generalized area that averages 25 feet,

because if you want to jog around and something is 15 feet wide,

that's perfectly useable. I think the intent was probably not to

have five-foot ledges that really weren't useable. But 25 feet

may be a little bit too much, especially if you're trying to set

your penthouse back one to one and it's only 18-foot-six. That

may allow you to free up a whole other portion of the building,

but you may need to count that 18-foot-six to meet the square

footage. That may be perfectly useful on a set-in side of a

building to have lounge chairs in 18-foot-six.

CHAIRPERSON GRIFFIS: Right.
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MR. ESOCOFF: So I think you're right. I think it

had to do more with office buildings and their sort of dimensions

and simple penthouses always floating in the center. Apartment

houses are more like this and you wouldn't find somebody so

anxious to develop this even as an office building because of its

sort of funny shape.

This is more like the Dupont Circle Building --

CHAIRPERSON GRIFFIS: Right.

MR. ESOCOFF: -- in its narrow sense, and that was

designed -- I believe that was developed as a residential

originally and, of course, has a beautiful penthouse that ought

to be the model for penthouses in the District.

I will stop editorializing there.

CHAIRPERSON GRIFFIS: Well, you just volunteered

yourself to do on some commission that rewrites that regulation.

MR. ESOCOFF: Absolutely. I would be more than

happy.

CHAIRPERSON GRIFFIS: It's noted on the record.

MR. ESOCOFF: Okay.

CHAIRPERSON GRIFFIS: Any questions of the Board?

Lot occupancy? Very well.

Thank you very much.

MR. ESOCOFF: You're welcome.

CHAIRPERSON GRIFFIS: It was well appreciated.

VICE CHAIRPERSON RENSHAW: I just had one quick
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question. On the map on my right, what is the little green space

behind the firehouse? Is that green space --

MR. ESOCOFF: Well, it's a graphic -- graphically

it's green space. It's actually -- the firehouse has like a

little piece of rear yard there, so it doesn't come exactly all

the way back there.

VICE CHAIRPERSON RENSHAW: All right. Thank you.

MR. GLASGOW: I would like to call the next

witness, Mr. Steven Sher.

CHAIRPERSON GRIFFIS: Mr. Sher.

TESTIMONY OF STEVEN SHER

MR. SHER: Good afternoon, Mr. Chairman, members of

the Board. For the record, my name is Steven E. Sher, the

Director of Zoning and Land Use Services with the law firm of

Holland & Knight.

I am going to sort of try and cut right to the

heart of what this is about, at least from my point of view. You

know what this development is; it's an apartment house,

approximately 264 units, about a little under 330,000 square

feet, 13 stories overall, 130 feet, meeting the setback

requirements on Massachusetts Avenue, 221 parking spaces on four

levels in the basement.

Going right to page 6 of the outline, what are we

here for? We're here for one variance and one special exception.

The variance is for the lot occupancy. We're allowed to have 80
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percent; we're at about 97 percent.

What makes the site extraordinary or exceptional,

Mr. Esocoff has pretty much described that already. It's a

triangular-shaped lot, it's deep at the wider end and shallow at

the narrower end. It gets down to 17 feet at the east end. The

two wings at the west end are about 70 feet on each end of that

angle. You have the landmark firehouse property which is not

part of the site; it's like a missing tooth in that frontage and

it sort of cuts right into the heart of -- the deeper end of the

site.

You have the design approved by the Commission of

Fine Arts which is required to hold the street line, and you have

the finished building facades on all three street frontages.

What would happen if you had to comply with lot

occupancy, hold the street lines, finish the facades on all

sides? What you wind up having to do is putting an interior

court somewhere in the middle of the west end of that site.

Now, a chunk of the part of the west end of that

site is whacked out by that firehouse, so you have to design your

court, which is a closed court, which, because of the height of

the building, has to be 43 feet in diameter, in that center of

that west end of the site.

If you try and lay out that court, you have to pass

the firehouse lot, so your circle sort of moves south and east in

that west end of the square. You can't put it west of the
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firehouse because there's not enough room there to do it -- it's

only 30 feet, it needs to be 43 feet -- so you've got to push it

south and east. You wind up taking the heart of that apartment

building and making it open space. You don't have enough room

left either north or south of it to have a viable residential

floorplate if you do that, so you're stuck between, as Mr.

Esocoff said before, a rock and a hard place. You either wind up

having to fill in that space, as is shown on this plan, or you

have to wind up asking for a court variance to get a very narrow

interior court that still lets you build around on both sides of

it and wouldn't comply with the regulations in any event.

So what we've chosen to do is hold the street

lines, fill in the site, come up with a plan that provides

adequate light and air to the units, because what you have

essentially is a single loaded corridor with all the units facing

out on the street. You have no units that would face on this

interior court if one were provided. The units face either on

Massachusetts Avenue or on H Street. Some of them actually face

on that court over the firehouse, but the great majority of them

front on one street or the other.

You've got very wide streets there. You've got

Massachusetts Avenue, which is one of the widest streets in the

city; H Street gives you much greater depth than you would if

this were a typical rear yard, which would only be something

around 30 feet in width; this is 90 feet from the property line
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over to the marvelous GAO building on the site; and as Mr.

Esocoff has shown you the design, he's got bays in there so that

your views are tending to be southwest and southeast rather than

straight across the street.

So we believe that we have demonstrated that we

have an exceptional or extraordinary situation, that we have the

practical difficulty caused by the size and configuration of the

site, and that there would be no detriment to the public good on

account of the way the building is designed.

The second area that we're here for is the roof

structure, and Mr. Esocoff just went through that. We have two

roof structures which in this particular case are separated by a

roof deck which includes a pool. That makes it a little bit

difficult to enclose all that in one enclosure because you have

to wind up going over the pool, around the pool.

As the Chair indicated, residential construction

wants to put the stair towers at either end of the corridor and

wants to have the elevator core in the middle, so you wind up by

definition having to have -- as those things rise up to the roof,

they are not close to one another, the stair towers are at either

end, the elevator core in the middle.

We have been able to take the one main penthouse

enclosure and include the west stair within that, but the east

stair, which is on the other side of the pool, on the other side

of the roof deck, sits in its own enclosure, which is smaller and
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lower than it would be if we wind up having to put it all in one

enclosure.

So by approval of the special exception, you wind

up with less structure on the roof and more light and air

available, so that we believe that that would be the proper thing

to do.

I will just state that my conclusions are set forth

on pages 9 and 10 of the outline, and I believe you should

approve the application because we have met the burden of proof.

Thank you very much.

CHAIRPERSON GRIFFIS: Thank you very much.

Board members, questions?

Any chance we can get these sort of things

submitted before we get here during the day, or do you write

these late at night before you come in? You don't need to answer

that.

One of the pieces that was in the written

submission -- I think both Mr. Esocoff and yourself can probably

speak to it if need be, but -- well, maybe it's just a fine

point, but Mr. Esocoff talked about the inefficiency of the

parking in terms of the double-loaded corridor, but I believe

there was written submission also in terms of the residential

unit layout in terms of the spine, and I believe it was

characterized as a crooked spine in the submission, and that also

going toward the residential unit layout and the density which is
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actually moving for a larger lot occupancy in order to facilitate

a useable floorplate with a number of units.

I am not 100 percent convinced that this is an

economic issue, just to state that for the record, but I think

there are strong points that go to the test of the variance, and

one is the intent, as talked about, the intent of the amenity was

to maximize the residential here. Clearly you're trying to do

that. With an odd-shaped lot, as testified to, it's difficult to

lay those on to in rationale residential units by maintaining the

efficiency of this double-loaded corridor.

You can just nod if you agree with me.

MR. SHER: I agree. I mean, we know the typical

residential building, if it were out in the middle of anywhere it

wants to be without site constraints, would probably tend to be a

double-loaded corridor of 65 to 70, feet wall to wall.

As we said, at the east end, you're at 17 feet, at

the north end, you're at far more than that, you can see on the

typical floorplan or the plans in your book how the corridor

winds up coming to the H Street wall at the far eastern end, runs

parallel to Mass Avenue, then turns past the core and runs

parallel to H Street. So you've got units that, particularly as

you go to the northwestern side of the site, you have units that

are somewhat strangely designed to fit within that corridor

layout which is attempting to match as much as possible what

would be typical.
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CHAIRPERSON GRIFFIS: Right. Good. Okay.

VICE CHAIRPERSON RENSHAW: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON RENSHAW: Just to ask the

applicant, in regard to the firehouse, did you -- you are not

building over the firehouse.

MR. SHER: No.

VICE CHAIRPERSON RENSHAW: Did you at any time

entertain a thought of going for air rights over the firehouse?

MR. GLASGOW: There's a very --

VICE CHAIRPERSON RENSHAW: If you could.

MR. GLASGOW: Pardon me?

VICE CHAIRPERSON RENSHAW: If you could.

MR. GLASGOW: If you could do air rights over the

firehouse? It would be a complicated set of negotiations with

the District because they own the property. It may or may not

have to go to the City Council and a lot of other things.

CHAIRPERSON GRIFFIS: Are you talking about

building over the firehouse?

VICE CHAIRPERSON RENSHAW: Uh-huh.

CHAIRPERSON GRIFFIS: Not just buying the TDRs or

the air rights over that?

VICE CHAIRPERSON RENSHAW: Uh-huh.

CHAIRPERSON GRIFFIS: I see.

MR. SHER: It becomes an expensive proposition,
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too, because you have to span over the firehouse at some point,

which is a 30-foot span, and then you wind up again -- you get

too deep a building at that part of the site where you don't

really want to be.

The units there actually gain some advantage from

the fact that we've got that notch in the site, and you can see,

if you go back to your floorplan, the units that are labelled

404, 403 and so forth gain some advantage by there being that

notch in the building. You fill all that in, you've got a lot of

space in the middle that doesn't work well.

CHAIRPERSON GRIFFIS: And when you say too deep for

this building, you mean too deep for a residential building in

that there is only so far --

MR. SHER: Yes, from a perimeter wall that you can

do.

CHAIRPERSON GRIFFIS: -- away from perimeter

windows and light that the light will go into the unit, so it

becomes wasted space on the interior.

VICE CHAIRPERSON RENSHAW: I see what you mean,

and I know that the building as proposed is almost -- well, it's

kind of cushioning the firehouse in some ways, like hands wrapped

around this historic building; but I just wanted to ask you if

you had pursued any conversations with the District about having

some construction as air rights over the firehouse.

MR. GLASGOW: We have not had discussions about
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construction of air rights. We have had discussions with the

city that if they get moving on a project for the museum, that we

would talk with them about making space available and doing other

things like that, some of the things Mr. Esocoff mentioned

earlier.

VICE CHAIRPERSON RENSHAW: Okay. Thank you.

MEMBER ZAIDAN: I have a question just for lack of

knowledge about the firehouse. Is that listed as an historic

property on any register?

MR. GLASGOW: Yes, it is.

MR. SHER: Yes. It is on the District of Columbia

Inventory of Historic Sites.

MEMBER ZAIDAN: Okay.

MR. SHER: As an individually designated landmark.

MEMBER ZAIDAN: Have you had correspondence with --

well, I guess since it's in OP now, the Historic Preservation

Office is part of OP now, correct?

CHAIRPERSON GRIFFIS: Right.

MEMBER ZAIDAN: Okay.

MR. GLASGOW: Yes. We've met with David Maloney on

the project.

MEMBER ZAIDAN: Okay. And they're comfortable with

you constructing around there and not damaging the building?

MR. GLASGOW: Yes. I think we're going to end up

making the building a whole lot safer and more stable than it is
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through our underpinning than what it is just on its own.

CHAIRPERSON GRIFFIS: Well, it was built originally

attached on both sides, correct?

MR. GLASGOW: Yes.

CHAIRPERSON GRIFFIS: So it was a row of buildings.

MR. GLASGOW: That's right.

CHAIRPERSON GRIFFIS: And so actually what you're

doing is recreating that original condition of that structure.

VICE CHAIRPERSON RENSHAW: And it is an existing

historic building, it's not one of the firehouses that's about to

be proposed.

MR. GLASGOW: No. It's already --

VICE CHAIRPERSON RENSHAW: There are 18 or so

firehouses about to be proposed.

MR. GLASGOW: It's already designated.

CHAIRPERSON GRIFFIS: And famous for numerous

reasons which we won't go into on Massachusetts Avenue. Okay.

MEMBER ZAIDAN: I actually have a couple of other

questions, if you don't wind.

CHAIRPERSON GRIFFIS: Very well, Mr. Zaidan.

MEMBER ZAIDAN: I hate to keep harping on the CFA

thing, but you had referred to the other board as being what you

presented to them. Did they express any concern -- and I would

assume if they did, we'll see it in the submittal that you have

from their May meeting, but did they express any concern in
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regards to the height of this project and its interaction, let's

say, with the Height of Buildings Act?

MR. ESOCOFF: No. It conforms with the Height of

Buildings Act. The first round was a massing study, and we went

down to Independence Avenue on axis with the National Building

Museum and took photographs and did a site-line analysis, because

their main concern was that when you looked up that axis, which

is kind of a famous picture of the limestone building and then

the red brick building behind it when you're looking up from like

the National Gallery of Art between East and West Wing, they

wanted to make sure that you wouldn't see a building up there.

That was their main concern about height.

CHAIRPERSON GRIFFIS: Interesting.

MR. ESOCOFF: And, in fact, you don't. And so --

CHAIRPERSON GRIFFIS: Interesting.

MR. ESOCOFF: -- they were comfortable with the

height.

MEMBER ZAIDAN: Again just to clarify further, CFA

is on record as saying that this is in compliance with the Height

Act?

MR. ESOCOFF: Yes. I mean, it's technically in

compliance.

MEMBER ZAIDAN: Okay.

MR. ESOCOFF: I was just doing the mathematics.

CHAIRPERSON GRIFFIS: And let me just set a little
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bit of, I don't know, context here, Mr. Zaidan, and I think it's

appropriate, all the questions that you have. Perhaps if you

want to ask the questions in terms of your concerns, that's

better. We obviously act independently of CFA. We certainly

take under guidance any sort of comments and review that they've

put on it, but we can act independently no matter what the

Commission of Fine Arts does, and I am sure Corp Counsel will

correct me if I'm wrong in that assertion.

So that being said, it's good to have an

understanding of what CFA has reviewed and what they're looking

at, but I think if you had concern in terms of height, that may

well be worth discussion, although it is in compliance with the

Height. Is that clear? Are you concerned with the height of

this building?

MEMBER ZAIDAN: Not yet, no.

CHAIRPERSON GRIFFIS: Okay.

MR. GLASGOW: Mr. Chairman, it has also been

brought to my attention by Mr. Hughes that we do have the most

recent letter of the Commission of Fine Arts, so we will get that

into the record right now.

CHAIRPERSON GRIFFIS: Okay.

MR. GLASGOW: The recommendation once again is no

objection to concept design for the proposed new 13-story

building. Then it goes on to state that they do want us to have

additional study of the elevations at street level -- they wanted
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to know how the retail would work -- and the curved apex element

of the building at the corner of 4th and H Street. I think they

wanted -- they had some very detailed architectural type comments

of some minor revisions to that point, as I recall.

MR. ESOCOFF: I could add the curve linear piece

there, because of the way the computer renders it, right now,

it's only a paper-thin piece, so they were concerned that it be

thick enough and strong enough.

Going back to the height, it's at 130, and, of

course, as you know, we could go up to I think 160 there with a

tower, spire dome or minaret. So it's actually well under what

the 1910 Height Act would actually allow us to do on that corner

and elsewhere on the building as an ornamental gesture.

MR. GLASGOW: And I think, Mr. Esocoff, the

building located immediately to our west is a 130-foot-high

building?

MR. ESOCOFF: Correct. That's correct. The new

building to our west on Mass Avenue now under construction is 130

feet, as will be the building when it's built across the street,

and diagonally to the southeast, another apartment building that

would be 130 feet. So it's sort of the prevailing height in

that neighborhood now and is meant to be I guess per the D.C.

Comprehensive Plan to have even cornice sides along monumental

streets.

MEMBER ZAIDAN: That's fine. I mean, we can move
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on. I just --

MR. ESOCOFF: No, I just know that people are very

sensitive to height. I just wanted to be clear.

MEMBER ZAIDAN: And, you know, this is not related

to this case, but there are varying interpretations floating

around the federal establishment right now about what is included

in the Height Act and what's not, but I'm not going to hold you

to that standard because the law is the law right now. So, I

mean, it was just questions for my edification, I guess I would

say.

MR. ESOCOFF: Okay.

CHAIRPERSON GRIFFIS: Good. I think it's

importance to put it in the site context, though, because I think

that's new information for many of the Board members of what is

happening around and how this will actually fit into the fabric

that will be the new Massachusetts Avenue in that area, and

clearly it will, this one being the one that establishes that

corner.

Okay. Let's proceed, then. Any other witnesses,

Mr. Glasgow?

MR. GLASGOW: No, not on direct, Mr. Chairman. If

there are any question for the contractor, we have him here for

any questions that you may or may not have concerning that.

CHAIRPERSON GRIFFIS: How much does this cost? No,

we don't --
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MR. GLASGOW: A lot.

CHAIRPERSON GRIFFIS: First of all, is there an ANC

member here attendant to this application today? And anyone else

going to testify either in opposition or in favor? Okay.

Good. Board members, other questions of the

applicant and their witnesses at this time?

If not, why don't we proceed with the Office of

Planning report and we can always return with questions if they

come up.

REPORT BY THE OFFICE OF PLANNING

BY STEPHEN MORTIN

MR. MORTIN: Good afternoon, Chairman and members

of the Board. My name is Stephen Mortin with the Office of

Planning, and this is an application for a special exception from

the strict application of roof structures to increase the number

of roof structures and to vary their height, and for a variance

to increase the maximum amount of lot occupancy permitted for

property located at 400 Massachusetts Avenue, Northwest, within

the C-2-C District and the Downtown Development Overlay District.

The subject property is currently approved as a

parking lot. It joins an existing ten-story apartment building

for the elderly to the west, a 14-story apartment building under

construction to the northwest, surface parking lots and vacant

buildings to the northeast across Massachusetts Avenue, and a

seven-story government office building to the south across H
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Street. The site also surrounds the historic Engine Company

Number 6 building.

A special exception for roof structures may be

granted subject to Section 411.11 of the Zoning Regulations. The

rooftop is designed to include a penthouse with elevators, 18.5

feet in height, an outdoor swimming pool, and a second structure

approximately 12 feet in height that is a stair enclosure.

Increasing the height of the stair enclosure will only make it

more visible, and connecting the two so that they are one will

limit the design potential of the rooftop pool area. It will

also increase the amount of rooftop area enclosed by a structure.

A variance to Section 772.1, lot occupancy, is

requested to increase the maximum lot occupancy required from 80

percent to 97 percent due to the triangular shape of the lot,

narrowing to a minimum of 17.5 feet along 4th Street, the need to

underpin the adjacent two buildings because they do not have as

many basements as the proposed structure, and the impact of the

location of a firehouse resulting in a cutout of the subject

property near its widest part. The subject property is unusual

in shape.

In addition, the Commission of Fine Arts has

requested that the building lines along Massachusetts Avenue and

H Street be continued along the street lines, further reducing

design flexibility.

The Office of Planning recommends that the special
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exception application from the strict application of roof

structures and the variance application from the maximum lot

occupancy allowed be approved.

That concludes my presentation.

CHAIRPERSON GRIFFIS: Thank you very much. Thank

you, Mr. Mortin. I appreciate that.

Board members, questions of the Office of Planning?

Applicant have any cross-examination of the Office

of Planning?

Okay. ANC report. We have Exhibit Number 23, I

believe. Ms. Renshaw, do that have that?

VICE CHAIRPERSON RENSHAW: Yes.

CHAIRPERSON GRIFFIS: Good.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, the letter

from ANC-2C is dated February 11th, 2002, and it's signed by

Commissioner Leroy Thorpe, Jr., so that Commissioner Leroy

Thorpe, Jr. is not the chair or the vice chair?

MR. GLASGOW: Commissioner Thorpe is the chairman

of the ANC.

VICE CHAIRPERSON RENSHAW: Is the chairman.

MR. GLASGOW: Yes, he is.

VICE CHAIRPERSON RENSHAW: Thank you for clarifying

that.

He states that the ANC-2C met on February 6th,

2002, it was a regularly scheduled public meeting, and the
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Commission unanimously voted six to zero to support the request

for lot occupancy variance for the subject property. That is the

letter. It has some supporting paragraphs, but that is the crux

of the letter.

CHAIRPERSON GRIFFIS: Good. Thank you.

Applicant have any response to the ANC letter?

Okay.

I do not indicate any other submissions from

government agencies or ANCs. I don't have any, in my notes,

submissions of letters of support or opposition in this case, so

it looks like that is the complete file unless I'm mistaken, and

with the addition of the new CFA letter that has come in, which

will be exhibited in the case file, in which case I think we can

go to, last, Board questions of the applicant?

Then we can go to closing remarks.

CLOSING REMARKS BY NORMAN GLASGOW

ON BEHALF OF THE APPLICANT

MR. GLASGOW: Just very briefly, Mr. Chairman. I

believe that we have put on all the evidence of record needed to

justify the granting of the special exception and variance

relief, and I would hope that the Board could grant a bench

decision. We're trying to move this project along very quickly.

There are additional deposits due under the contract in the next

four days, so we would like to move forward on that, and if the

Board is so inclined, we would like to get a grant of the
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application and the issuance of a summary order.

Thank you.

CHAIRPERSON GRIFFIS: Thank you.

I would move approval of Application 16881 for the

Greystar Atlantic Company pursuant to a special exception to

permit more than one roof structure under Section 411 and also

pursuant to a variance from lot occupancy requirements under 772

in order to facilitate the construction of an apartment house

with ground-floor retail as shown in our illustrations today at

premises 4th and Massachusetts Avenue, noted as Lot 51, Square

517, or soon to be, in any case, or in parenthesis "Lot 51."

MR. GLASGOW: Lot 51.

CHAIRPERSON GRIFFIS: We will get that cleared up

when it's written.

MEMBER ZAIDAN: I'll second the motion.

CHAIRPERSON GRIFFIS: Thank you very much.

I think it's clear, and I won't reiterate

everything because I think the case is well put before us. Of

course, I've lost my notes. But --

MR. GLASGOW: Mr. Chairman, may we also have

flexibility for design refinements as requested by the Commission

of Fine Arts?

CHAIRPERSON GRIFFIS: We don't care about the Fine

Arts. Oh, wait a minute. I shouldn't say that on the record.

MEMBER ZAIDAN: Can I take umbrage with that?
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CHAIRPERSON GRIFFIS: Our federal interest rearing

itself up.

Yes, I think we can, in fact. I think we can make

note of that and I think we can pursue in terms of how this goes

out. I would not -- well, there it is. We can give flexibility.

Clearly the only flexibility that would be changing is the lot

occupancy in terms of our order in terms of the relief.

MR. GLASGOW: That's correct. And we would not --

and we can word that so that it does not change any of the areas

of relief, such as if we're at 97 percent lot occupancy now,

whatever those refinements are don't change -- don't take us to

-- don't increase it, don't increase it to 98 percent or

whatever.

CHAIRPERSON GRIFFIS: Right. And I don't, however,

for myself, I don't see that as a huge issue. Clearly what has

been indicated today is that we are not, as other applications

might be, we are not on a fine line and severing inches in terms

of this. The lot occupancy, I think as the case has shown, is

important. If that extends, my point being, if it extends a

little bit towards that corner, that may well be within the

realm.

So I think the minimal variation is acceptable, but

I will look to the rest of the Board, seeing how this motion

goes.

I also want to just go to, while I have it, then,
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411. In terms of the penthouse and the structure, the testimony

today from Mr. Esocoff was that there may be some animation -- a

trellis I think was talked about -- in terms of the stair

penthouse.

I would encourage if not, if I can, direct in terms

of 411.3 -- yes, 411.3, which indicates that the penthouses and

the enclosures will harmonize with the main structure and

architectural character.

Clearly I would anticipate that to happen in

conformance with that section, but I would also encourage that to

happen in great extent, and obviously I think it will be in that

that's an animated roof terrace, and I think that's an important

thing to do for this building and for the skyline of the city.

The test of the variance and the special exception

were clearly laid out, triangular shape of the lot, the historic

structure of the firehouse. I think the numerous finish facades

also go to, somewhat, the uniqueness, and I think that's

attendant to the triangular shape, which in itself for a

residential or for any building sets up its own uniqueness and

its own difficulties.

Practical difficulty. Clearly there is

underpinning in terms of accommodating the firehouse, which has

been given testimony to. In terms of the -- I do not, as I

stated, think that this application needed to go straight into

the financial cost of doing that, but the mere fact of having to
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accommodate that structure and also the shape of the lot and in

order to accommodate the parking I think is one of the practical

difficulties.

Also the intent, as stated, with the PUD amenity to

maximize residential, therefore having to maximize the density on

this site, and that all goes back to, in fact, its triangular

shape, which lends itself to great difficulty. And then in terms

of the public goods and the detriment therefor, clearly this is

going to be an incredible and positive impact on the city, but

specifically on this area.

The retail aspect of it I think is a great idea in

terms of the mixed use, obviously falls within the DD outline but

also is very appropriate for H Street and the residential pieces

on Massachusetts Avenue.

I can take other discussion in support of the

motion or in opposition of it, but at this time --

VICE CHAIRPERSON RENSHAW: I would just say that I

am particularly impressed with the protection of the historic

firehouse and the way that the historic firehouse has been worked

into the design or vice-versa of this particular building, and so

we look forward to having that firehouse as a focal point as

pedestrians and vehicles pass this building.

CHAIRPERSON GRIFFIS: Good. Thank you. And I

think the firehouse and the building itself -- I mean, Mr.

Esocoff relayed, I think, some of his passion for the importance
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of this site, and I think that it takes a designer to appreciate

that to do something of this nature and to accomplish something

successfully of this mass and this stature on that site.

So that being said, any other members?

In which case, I would ask for all those in favor

of the motion signify by saying aye.

(Chorus of ayes.)

CHAIRPERSON GRIFFIS: And opposed?

(No response.)

CHAIRPERSON GRIFFIS: We can record the vote on

that.

MS. BAILEY: The vote is recorded as four-zero-one

to approve the application. Mr. Griffis made the motion. Mr.

Zaidan second. Mrs. Renshaw and Mr. Etherly in agreement. The

application is approved. The applicant does have some

flexibility to respond to the Commission of Fine Arts' comments

concerning the project.

Also, Mr. Chairman, it is also approved pending Mr.

Esocoff working with the city to develop guidelines.

(Laughter.)

CHAIRPERSON GRIFFIS: Good. She can make sure

they're paying attention. Appreciate that.

Two additional pieces, though. We will need the

submission of anything visually that was shown today to enter in

the record, and I would ask also any changes that are made in
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terms of the CFA refinements as they go to the relief that was

granted also be submitted into the record to fulfill our case

file.

With that, I bid you all a great afternoon, good

luck, and we can move on to our next case. However, I am going

go to let the next applicant come up and we're going to take a

two-minute break just to stretch our legs and we will be right

back.

(Recess.)

APPLICATION OF ENDALE TEREFA

16880 ANC-4C

MS. BAILEY: Mr. Chairman, the last case of the day

is Application Number 16880 of Endale Terefa, pursuant to 11 DCMR

3104.1, for a special exception to allow a change of

nonconforming use from a retail grocery to retail grocery and

deli -- there's no seats involved -- under Section 2003. The

property is located in an R-4 District at premises 434 Shepherd

Street, Northwest, Square 3237, Lot 79.

Please stand to take the oath, all those persons

who will be testifying today.

(Witnesses sworn.)

MS. BAILEY: Thank you.

Will the applicant please come forward and have a

seat at the table.

CHAIRPERSON GRIFFIS: Good afternoon, sir, again.
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Why don't I have the ANC member also come up, if

you might. I understand that there may be new discussions that

happened in our down time this afternoon? Would you like me to

reconsider the motion for the postponement at this time? Let me

ask the applicant first.

Would you like me to reconsider the motion for a

postponement?

MR. TEREFA: Yes, sir.

CHAIRPERSON GRIFFIS: Okay.

Has the ANC changed their position on this?

MR. JONES: Yes, we have.

CHAIRPERSON GRIFFIS: Do you want to turn your

microphone on?

MR. JONES: Yes, we have.

CHAIRPERSON GRIFFIS: Okay. So you're in support

of postponing this?

MR. JONES: Yes, as well as negotiating, yes, until

we come to a negotiated agreement, yes.

CHAIRPERSON GRIFFIS: Okay. Very well. I think

that is fine, unless Board members have major objections to it.

Let me also just say before we do all that, it is

my understanding, and I believe I'm correct, that this is a

special exception -- I am correct about this part -- for an

expanded use for the retail grocery. Clearly the record shows

there is great concern in the community for activities outside,



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

192

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

maybe attendant or directly related to the retail, maybe not, but

the point is there is great concern. That's clearly evident.

My point being this: If we were to deny this

immediately without hearing whatever, if it was just denied, that

does not stop the existing use, the existing store from

continuing; it just doesn't allow its expansion of use. So my

point being, the conditions that we have present today for the

community are conditions that may continue on.

But I think in this forum, we may have -- we will

have opportunities to hear testimony on those and we may have

opportunities to mitigate some of those. Obviously it's very

important if the community works with the owner to give some

clarity of how some of those issues might be able to be addressed

and maybe even be remedied before we come back for the best of

everybody involved, the owner and the community.

So that being said, is there any objection to

postponing this case, actually a continuation of this? Now,

knowing our schedule, and we do not meet in August, I think we're

talking after the summer. Does that change the dynamic of your

motion?

MR. JONES: Is the question being addressed to me

or the applicant?

CHAIRPERSON GRIFFIS: Well, I would have both. I

usually have the applicant speak to it first.

MR. TEREFA: The fact, if it is possible, I would
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like to be scheduled after September.

CHAIRPERSON GRIFFIS: After September.

MR. TEREFA: Yes.

CHAIRPERSON GRIFFIS: Okay. And does the ANC have

any objection to that? And frankly, it may end up having to be

that anyway, but in terms of that amount of time, is that

objectionable to you?

MR. JONES: Well, I guess it's -- no, not that

objectionable to me, no.

CHAIRPERSON GRIFFIS: Okay. And clearly, you know

-- well, there it is.

Okay. Let's take a look at -- and I don't know if

we have dates right now, or maybe we do. Ms. Bailey?

MS. BAILEY: After September, that would put us

into October. We have the afternoon of October 1st and we also

have October 8th. Both days are open. As I said, the first is

the afternoon because on the first Tuesday of each month is your

meeting, Mr. Chairman, so the afternoon would be open on the 1st

and any time on the 8th.

CHAIRPERSON GRIFFIS: Okay.

Is there any preference by the applicant, the 1st

or the 8th of October?

MR. TEREFA: Yes, sir.

CHAIRPERSON GRIFFIS: Which one would you prefer?

The 1st?
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MR. TEREFA: The 1st, yes, sir.

CHAIRPERSON GRIFFIS: Okay.

The 1st in the afternoon?

MS. BAILEY: In the afternoon, Mr. Chairman.

CHAIRPERSON GRIFFIS: Does the ANC schedule

accommodate that?

MR. JONES: The 1st being on what day?

CHAIRPERSON GRIFFIS: It would be on a Tuesday.

MR. JONES: No problem.

CHAIRPERSON GRIFFIS: Excellent. Okay. In which

case we will continue this. We will approve the motion for a

postponement and continue this to our October 1st afternoon

hearing, 2002. Great. Well, there it is.

Thank you all for coming down here to get this done

today. We look forward to seeing you on October 1, 2002.

With that, if there is nothing further from staff,

I think we can conclude, then, our public hearing in the

afternoon of 11 June 2002 and wish you all a good afternoon.

(Whereupon, at 4:38 p.m., the afternoon session of

the public hearing adjourned.)
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